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Mr. Harris, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


INTERIM REPORT 


[Pursuant to sec. 136 of the Legislative Reorganization Act of 1946, Public 
Law 601, 79th Cong., and H. Res. 56, as amended, 86th Cong.] 


The Committee on Interstate and Foreign Commerce herewith 
submits for the information of the House of Representatives an 
interim report of its Subcommittee on Legislative Oversight relat- 
ing to the subcommittee’s activities during the Ist session of the 
86th Congress, and certain recommendations for legislative and 
administrative action. 


I. Tue Lecisuative BaAcKGROUND AND PURPOSES OF THE SUBCOMMITTEE 


The Special Subcommittee on Legislative Oversight was first estab- 
lished in the 85th Congress when on March 6, 1957, Chairman Harris 
announced the appointment and composition "of the subcommittee.’ 

The special subcommittee was re-created in the 86th Congress. On 
February 19, 1959, Chairman Harris announced its composition of 
the following members : 


Oren Harris, Chairman 


Peter F. Mack, Jr. John B. Bennett 

Walter Rogers William L. Springer 

John J. Flynt, Jr. Steven B. Derounian 

John E. Moss Samuel L. Devine 
JURISDICTION 


The Special Subcommittee on Legislative Oversight was appointed 
and continued under the authority of section 136 of the Legislative 
Reorganization Act of 1946 and House Resolution 56, 86th Congress, 
agreed to January 27, 1959. 


1For the legislative Roctgnennd of the subcommittee and a report of its activities in 
the 85th Congress, see pt. 2711, 85th Cong., 2d sess., filed Jan. 3, 1959; “‘Activit 
of the Committee on Interstate ant Foreign Commerce,” ist sess., H. Rept. 1276, 85t 
Cong., Sept. 23, 1957, and 2d sess., H. Rept. 2705, 85th Cong., Sept. 22, 1958. 


1 
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Section 136 of the Legislative Reorganization Act of 1946, which is 
included in the Rules of the House of Representatives, provides that 
to assist the Congress in “appraising the administration of the laws” 
each standing committee of the House of Representatives shall “exer- 
cise continuous watchfulness” of the execution of the laws by the 
administrative agencies of the Government within the jurisdiction of 
the committee. 

In addition, House Resolution 56, 86th Congress, authorizes the 
committee to investigate and study “the administration and enforce- 
ment by departments and agencies of the Government of provisions of 
law relating to subjects which are within the jurisdiction of such com- 
mittee.” ? 





2 The resolution is as follows: 
“TH. Res. 56, 86th Cong., as amended by H. Res. 360, 86th Cong.] 


“RESOLUTION 


‘ ) , 1959, the Committee on Interstate and Foreign 
“Resolved, That effective from January 3, 19 on Se oe 


Commerce may make investigations and studies into matters w 
ing the following: 

1) Policies with respect to competition among the various modes of transportation, 
whether rail, air, motor, water, or pipeline; measures for increased safety; and adequacy 
of the national transportation system for defense and the needs of an expanding economy . 

“(2) Policies with respect to the promotion of the development of civil aviation ; meas- 
ures for increased safety ; restrictions on American air carriers which impede the free flow 
of commerce ; routes, rates, accounts, and subsidy payments; airport construction, hazards 
of adjacency to airports, and condemnation of airspace; aircraft and airline liability ; 
aircraft research and development, and market for American aircraft; and air naviga- 
tional aids and traffic control ; 

“(3) Allocation of radio spectrum; color television; pay television; educational tele- 
vision; ownership and control of radio and television stations; technical developments in 
the communications field ; 

“(4) Adequacy of the protection to investors afforded by the disclosure and regulatory 
provisions of the various Securities Acts ; 

“(5) Adequacy of petroleum, natural gas, and electric energy resources for defense and 
the needs of an expanding economy; adequacy, promotion, regulation, and safety of the 
facilities for extraction or generation, transmission, and distribution of such resources ; 
development of synthetic liquid fuel processes; and regulation of security issues of and 
control of natural gas pipeline companies ; 

“(6) Advertising, fair competition, and labeling ; 

“(7) Research in weather, including air pollution and smog, and artificially induced 
weather ; 

“(8) Effects of inflation upon benefits provided under railroad retirement and railroad 
unemployment programs; and inequities in provisions of statutes relating thereto, with 
comparison of benefits under the social security system ; 

“(9) Adequacy of medical facilities, medical personnel, and medical teaching and train- 
ing facilities research into human diseases; provisions for medical care; efficient and 
effective quarantine; protection to users against incorrectly labeled and deleterious foods, 
drugs, cosmetics, and devices; and other matters relating to public health; 

a ee Disposition of funds arising from the operation of the Trading With the Enemy 
ct; 

“(11) Current and prospective consumption of newsprint and other papers used in the 

printing of newspapers, magazines, or such other publications as are admitted to second- 

class mailing privileges; current and prospective production and supply of such papers, 

factors affecting such supply, and possibilities of additional production through the use of 

alternative source materials ; 

**(12) Increase in traffic accidents on the streets and highways of the United States 
during recent years; factors responsible for such increase, the resulting deaths, personal 
injuries, and economic losses; and measures for eliminating such accidents or reducing 
their frequency and severity ; and 

“(13) The administration and enforcement by departments and agencies of the Gov- 
ernment of provisions of law relating to subjects which are within the jurisdiction of such 
committee. 

“Provided, That the committee shall not undertake any investigation of any subject 
which is being investigated by any other committee of the House. 

“For the purposes of such investigations and studies the committee, or any subcom- 
mittee thereof, may sit and act during the present Congress at such times and places 
within the United States (and any subcommittee thereof, consisting of not more than six 
members may sit and act during the present Congress at such times and places outside the 
United States), whether the House has recessed, or has adjourned, to hold such hearings, 
and to require, by subpena or otherwise, the attendance and testimony of such witnesses 
and the production of such books, records, correspondence, memorandums, papers, and 
documents as it deems necessary. Subpenas may be issued under the signature of the 
chairman of the committee or any member of the committee designated by him, and may 
be served by any person designated by such chairman or member. 

“The committee may report to the House at any time during the present Congress the 
results of any investigation or study made under authority of this resolution, together 
with such recommendations as it deems appropriate. Any such report shall be filed with 
the Clerk of the House if the House is not in session.” 


REGULATORY COMMISSIONS AND AGENCIES 3 


II. Réesumeé or SuscomMitree ACTIVITIES 


On February 19, 1959, Mr. Harris introduced H.R. 4800, based upon 
the investigations made during the 85th Congress by the subcommit- 
tee and designed to strengthen the effectiveness of, and to increase the 
confidence of the public in, the fair and independent administration 
of the law by the six major independent regulatory commissions. 

The subcommittee commenced its activities in the 86th Congress on 
April 1, 1959. On that date Mr. Robert W. Lishman, chief counsel of 
the subcommittee at the time of the conclusion of the preceding ses- 
sion of Congress, was appointed chief counsel and Mr. Herman Clay 
Beasley, chief clerk. 

On April 6, 1959, Mr. Beverly M. Coleman was appointed principal 
attorney and on June 1, 1959, Mr. Jack Marshall Stark minority 
counsel. 

Mr. Harris, at the request of the American Bar Association, intro- 
duced, on April 29, 1959, H.R. 6774, a bill to amend the acts governing 
the six major independent administrative agencies “to establish stand- 
ards of conduct for agency proceedings of record.” 

The subcommittee adopted its rules of procedure (appendix A) and 
a statement of policy outlining the scope of its activities (appendix B) 
on May 20, 1959. 

During June the subcommittee held 9 days of panel discussion hear- 
ings in the course of which persons well informed in the field of ad- 
ministrative law and procedures presented their views on a number 
of problems of the administrative process (appendix C). A formida- 
ble obstacle to solution of these problems was found to be the lack of 
up-to-date factual information bearing upon the questions discussed. 
To remedy this there was then established the Advisory Council on 
Administrative Problems to assemble and evaluate the required body 
of information and make recommendations for the remedying of mat- 
ters found to need correction (appendix D). 

Formal hearings on rigged television quiz shows were held by the 
subcommittee beginning on October 6, 1959. During the first phase 
of these hearings, which continued until October 12, the subcommittee 
heard 27 witnesses among whom were contestants, sponsors, pro- 
ducers, public relations and publicity agents, network attorneys, and 
the Chairmen of the Federal Communications Commission and the 
Federal Trade Commission. 

The hearings were resumed November 2 with the appearance of Mr. 
Charles Van Doren, the most widely known of quiz show contestants. 
Continuing through November 6, the subcommittee heard 23 additional 
witnesses including other contestants, producers, sponsors, advertising 
agency representatives, and the presidents of two of the major net- 
works, National Broadcasting Co. and Columbia Broadcasting System. 

The result of the quiz show hearings was a sense of national shock 
at the practices revealed. President Eisenhower publicly expressed 
his concern and directed the Attorney General of the United States to 
report to him on the situation. The report of the Attorney General 
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was issued under the date of December 30, 1959 (appendix E). Both 
the Federal Communications Commission and the Federal Trade 
Commission have since undertaken investigation of the broadcasting 
and allied industries to ascertain what can be done to remedy the 
weaknesses disclosed by the subcommittee’s hearings. 

On December 9, 1959, Mr. Bernard Goldfine appeared before the 
subcommittee for a continuation of interrogation conducted in 1958 
regarding activities of companies controlled by him and repeated vio- 
lations of statutes and rules of the Securities and Exchange Commis- 
sion. The questions asked Mr. Goldfine on December 9 included 18 
questions he had refused to answer in 1958, and for which refusal he 
had been cited for contempt of Congress. In his trial in the U.S. 
District Court for the District of Columbia for contempt of Congress, 
Mr. Goldfine pleaded nolo contendere. On July 24, 1959, he was sen- 
tenced to the maximum fine of $1,000 and 1 year in jail. The sentence 
was suspended on condition that, if called before the subcommittee 
within 2 years, Mr. Goldfine would truthfully answer the 18 questions 
on which the contempt citation was based. 

Since commencement of its activities on April 1, 1959, the subcom- 
mittee has held public hearings on 20 days and executive hearings 
on 7 days. More than 150 persons have been heard as witnesses. Ex- 
clusive of exhibits, there are already 794 printed pages and 2,826 addi- 
tional transcript pages of hearing record. Annexed hereto as ap- 
pendix F is a list of hearings held and witnesses heard. 

The subcommittee staff has been making an investigation into the 
efficiency of the Civil Aeronautics Board in the administration of 
those parts of the Federal Aviation Act, as amended (formerly the 
Civil Aeronautics Act), subject to the Board’s jurisdiction. This in- 
vestigation includes analysis of the adequacy of the law and of the 
rules and policies of the Board together with a study of the problems 
of excessive delays, expense, and alleged discriminatory administra- 
tion of the law and regulations, 

The subcommittee staff has commenced a study of the operations of 
the Federal Aviation Agency, which study it is planning to expand and 
complete before the end of the present session. The Agency has func- 
tioned since December 31, 1958, pursuant to the Federal Aviation Act 
of 1958. Our study will include the general efficiency of the Agency 
and the methods used by it in connection with fiscal and other controls 
over Government-owned equipment and grants-in-aid of Federal 
funds to municipalities for construction or improvement of airports. 

The staff of the subcommittee is also examining into the adequacy 
of the law, rules, policies, and the administration thereof as related 
to the regulation of interstate motor carriers. 


TII. Nature anp Score or SuscoMMITTeEE ACTIVITIES 


The subcommittee’s work involves social, economic, | wen and 
governmental questions of tremendous complexity and importance. 
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Congress has directed it to study the adequacy of the organic laws 
by which the Federal administrative commissions * regulate radio and 
television, railroads and motor carriers, air transport, power, issues of 
securities, stock exchanges, and prevent unfair business practices. 
Congress has also directed it to study the operations of these agencies 
and to ascertain whether they are administering the laws efficiently 
and in accordance with the language and intent of the statutes. Per- 
haps no other committee of Congress has been entrusted with so vast a 
task.* 

We live in an age when administrative commissions and agencies 
issue, interpret, apply, and enforce more rules, regulations, and 
policies than do rae and the courts combined. The classic 
justification for government by commission is that the necessary 
flexible and expeditious control of “emerging industrial complexities 
and the regulation of their economic relationships” can best be ac- 
complished by expert, impartial administrative bodies authorized to 
act according to standards enacted by Congress.° 

Congress thus has the responsibility of establishing by law the 
standards within which the commissions created by it should operate. 
In the public interest it must inquire and hold the administrative 
agencies accountable for a fair and impartial administration of the 
law. 

The subcommittee, in carrying out the oversight responsibilities en- 
trusted to it by Congress, is concentrating on four areas. 

First, it is studying fundamental problems common to each of the 
regulatory commissions. Such problems include excessive delay and 
expense in procedures; inefficiencies; practices and conditions which 
are conducive to the use of improper ex parte pressures; overlapping 
of functions; reliance upon representations of the regulated industry 
without a genuine independent investigation by the Commission it- 
self; alleged discriminatory enforcement of the law and regulations; 
and the failure to formulate or to publicize policy and interpretations 
so that the regulated industry is kept timely informed of the rules of 
decision. 

The other three areas under study pertain to the adequacy of the law, 
rules, policies, and the administration thereof, as related to the regula- 
tion of radio and television broadcasting and advertising, regulation 
of interstate motor carriers, and regulation of civil aeronautics, 


* Civil Aeronautics Board, Federal Aviation Agency, Federal Communications Commis- 
sion, Federal Power Commission, Federal Trade Commission, Interstate Commerce Com- 
mission, and Securities and Dxchange Commission. In addition to the foregoing Commis- 
sions, the subcommittee’s jurisdiction also covers the following Federal agencies: Food 
and Drug Administration, Bureau of Standards, National Institutes of Health, Weather 
Bureau, Foreign Claims Settlement Commission, Office of Alien Property, Public Health 
Service, Railroad Retirement Board. 

«James M. Landis, wee formerly Chairman of the SEC and CAB, respectively, in his 
testimony at the Nov. 19, 1958, subcommittee hearings on “Administrative Process and 
Ethical Questions” (pp. 97-98), pointed out the enormity and fundamental importance 
of the job entrusted to the subcommittee. 

1 a E. ay oe Prettyman, Trial by Agency (Charlottesville: The Va. Law Review Assn., 

59, pp. 2-3. 
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TV. Srupy or FunpAMENTAL Progiems CoMMON TO THE REGULATORY 
CoMMISSIONS 


A. PANEL DISCUSSION HEARINGS 


In late May and early June invitations were sent to members of 
the six regulatory commissions subject to our jurisdiction, practition- 
ers before such agencies, members of regulated industries, representa- 
tives of bar associations, trade associations, and of the Federal Trial 
Examiners’ Conference, requesting their participation in a series of 
panel hearings in the course of which the following topics were 
discussed : 

I. What legislative or administrative measures have been or 
should be taken to preclude attempts to influence commission 
members or employees by means which do not afford a fair oppor- 
tunity to interested persons materially affected by commission 
action to present their case, and at the same time preserve the 
necessary access by the commission to information from the pub- 
lic, the regulated industry, and others ? 

II. The role of hearing examiners. Present strengths and 
weaknesses. What legislative measures should be taken to in- 
crease their stature and effectiveness ? 

III. The role of the commissioners and their immediate staffs 
and agency staffs, and the division of responsibilities. Present 
strengths and weaknesses. What legislative or other measures, 
if any, are needed ? 

IV. The efficiency of the commissions. What changes, if any, 
in the existing statutory provisions relating to substance or pro- 
cedure are needed to enable the commissions to cope with the in- 
creasingly enormous volume of business coming before them ? 

The panel discussion hearings, conducted from June 15 to 26, 1959, 
developed much information illuminating the factors which con- 
tribute toward the creation of conditions leading to improper pres- 
sures upon officials, avoidable delay, and the incurrence of heavy addi- 
tional expenses because of protracted proceedings. Ninety-nine pan- 
elists attended these hearings and each participated actively in the 


discussions. For the highlights of these panel hearings, see appen- 
dix C, 


B. ADVISORY COUNCIL ON ADMINISTRATIVE PROBLEMS 


Immediately following conclusion of the panel discussions there 
was established the Advisory Council on Administrative Problems, 
composed of representatives from the six principal independent regu- 
latory agencies, the Office of Administrative Procedure of the Depart- 
ment of Justice, and the subcommittee staff. The aim of the Council 
was to produce a body of up-to-date factual information and data 
which could be used in devising proper remedies for some of the rec- 
ognized deficiencies in the administrative process. Fora more detailed 
description of the activities of the Advisory Council, see appendix D. 
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V. Tue Apequacy or THE Law, Rutes, Poiicres, AND THE ADMINIS- 
TRATION THEREOF AS RELATED TO THE REGULATION OF RADIO AND 
TELEVISION BroapcastiNnc, ADVERTISING, AND UNFAIR BusINEss 
PRACTICES 


A, THE RIGGING OF QUIZ SHOWS ON NATIONAL TELEVISION HOOKUPS ® 


The subcommittee’s most publicized hearings centered around the 
deceptive quiz shows televised by the unregulated networks and by 
the regulated individual stations. The testimony of Mr. Charles Van 
Doren on November 2, 1959, when he recanted his denials of having 
been a fixed contestant on the NBC television program “21,” and his 
confession of how this show was rigged, effectively demonstrated that 
regulation has been ineffective in preventing dishonest use of the air- 
waves. This shocking revelation was heightened by testimony of 
numerous other witnesses showing that on the CBS television pro- 

ams “$64,000 Question” and “$64,000 Challenge” a majority of the 

ig money winners had been assisted and the contests rigged in 
advance. 

The original big money television show was “$64,000 Question,” 
first produced by Louis G. Cowan, Inc., later by Entertainment Pro- 
ductions, Inc., and sponsored by Revlon, Inc. This program was car- 
ried over stations owned by or affiliated with the Columbia Broad- 
casting System. Its great and instantaneous success prompted its 
sponsor, in collaboration with P. Lorillard Co., to engage Entertain- 
ment Productions, Inc., to produce a similar program called the 
“$64,000 Challenge.” 

Soon other producers began offering similar programs. Marjeff, 
Inc., brought out “Dotto,” sponsored by Colgate-Palmolive Co., which 
was broadcast over CBS in the daytime and later by NBC at night. 
Barry & Enright Productions introduced “21,” sponsored by Pharma- 
ceuticals, Inc. Jad Productions, in which Jack Barry and Daniel En- 
right were principals, originated “Tic Tac Dough.” The latter two 
programs were carried over the NBC network and in May 1957 were 
purchased by the network. 

These quiz programs were represented as honest contests of skill, 
knowledge, and ability to remember and think quickly under pressure. 
Elaborate precautions were taken to create the impression that no 
favoritism could possibly be shown one contestant over another. There 
is little doubt that the primary appeal of the quiz shows rested on the 
carefully nurtured illusion that they were honestly conducted. The 
element of suspense which attracted a nationwide audience depended 
almost completely on the conviction that the contestant must be pos- 
sessed of an extraordinary fund of information in order to win the 
large prizes offered. That this is true is shown by the sharp decline 





*The third September 1958 grand jury impaneled by the New York County Court of 
General Sessions (Schweitzer, J,) heard more than 150 witnesses concerning the rigging of 
nationally televised quiz shows. Its presentment of June 10, 1959, was impounded by the 
court and on Nov. 19, 1959, Judge Schweitzer denied District Attorney Frank S. Hogan’s 
motion for its release. Last year, because of the grand jury Investigation, the subcom- 
mittee deferred its inquiry. This year the subcommittee obtained a court order granting 
it access for investigatory and impeachment purposes to the grand jury minutes. This 
access and the invaluable assistance rendered thereafter by District Attorney Frank S. 
Hogan and Assistant District Attorney Joseph A. Stone saved us much time and expense 
since we were thereby enabled to concentrate on essentials. For this invaluable assistance 


the subcommittee hereby records its thanks to District Attorney Hogan and Assistant 
District Attorney Stone. 
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in the ratings of the quiz shows after accusations of dishonesty were 
made against two of them in August 1958. 

It must be stated, in fairness to innocent persons involved, that 
not all contestants who appeared on these programs were fixed. Not 
every contestant was in collusion with the producer. Some contestants 
were unwittingly manipulated by the use of extremely subtle tech- 
niques. Through screening and other devices, the producers were able 
to gauge the strengths and weaknesses of contestants in advance of their 
television appearances and play to them so as to achieve a predeter- 
mined outcome predicated upon the asserted necessity of budget con- 
trol and achievement of “high ratings.” 

Contestants who were in collusion with the producers could not al- 
ways be relied upon. Testimony before the subcommittee revealed that 
one such person doublecrossed the fixers. Mr. Snodgrass, a contestant 
on “21,” for some inexplicable reason, made a written memorandum 
immediately following each of the three sessions in which he was 
coached in advance and mailed it to himself in a registered envelope 
bearing a postmark prior to the date of his actual television 
appearance. 

One of the more dramatic incidents during our hearings occurred 
when, following a kinescope showing of the May 20, 1957, program, 
Mr. Snodgrass opened a registered letter addressed to himself post- 
marked May 17, 1957, which contained the very questions and answers 
occurring on the show. The memorandum stated the lines from 

oems of Walt Whitman, Carl Sandburg, Emily Dickinson, and Henry 
Vadsworth Longfellow, which were used on the May 20 program. 
The lines from Emily Dickinson were “Hope is a thing with feathers, 
it whispers to the soul.” Mr. Snodgrass on May 17 ostensibly went 
along with the scheme that he would lose the “contest” by giving 
Emerson as the author of this line when he knew the correct answer 
was Emily Dickinson. However, Mr. Snodgrass, in his May 17 mem- 
orandum to himself stated: 


According to the plan I am to miss the first question, spe- 
cifically the lines by Emily Dickinson. I’ve been told to an- 
swer Ralph Waldo Emerson. J/ have decided not to “take the 
fall” but to answer the question correctly (tr. 126, Oct. 6, 
1959, emphasis supplied). 


At no time prior to the show did he tell the producers that he was 
going to refuse to “take a dive” and would give the right answer to that 
particular question (tr. 128). When he did not lose at the point he 
had been told, Mr. Enright and Mr. Freedman, the producers, came 
to the isolation booth during the next commercial and asked him 
if he was all right. During the balance of that program he was 
on his own. He was then asked to name the five classifications of 
vertebrae in the spinal column. His answer was ruled incorrect be- 
cause he used the noun “sacrum” instead of the adjective “sacral.” 
The other contestant, Mr. Bloomgarden, in answering the same ques- 
dion, used the noun “coccyx” whereas he should have used the adjec- 
tive “coccyxial.” He was ruled correct and thus won the contest 
(tr. 129-130). 

Because Snodgrass did not lose at the point in the contest he was 
supposed to, Bloomgarden won $73,000 more than had been deter- 
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mined in advance by the producers. After the show, according to 
Snodgrass’ testimony, Mr. Freedman came to his dressing room and 
said that he had ruined him; that the budget allotted to Barry and 
Enright had been far exceeded; and that they didn’t know what they 
were going to do. 

To remedy this unexpected budget deficit and to satisfy the public 
outcry that the vertebrae ruling in favor of Bloomgarden was clearly 
erroneous—both contestants having made the same form of mistake— 
the producers recalled Snodgrass for a final “contest,” which occurred 
on June 8, 1957. In order not to give too much of an appearance that 
he was being dumped from the show, Snodgrass was given a certain 
amount of assistance in advance. This time, in accordance with in- 
structions, Snodgrass lost under conditions whereby the budget deficit 
was substantially reduced and he emerged as the winner of $4,000 
(tr. 135). 

Subsequently, Snodgrass, when he was approached by Freedman, 
advised him that he was going to tell the truth about the affair to the 
District Attorney of New York County and to the grand jury if 
questioned (tr. 136-137). Eventually Snodgrass did appear before 
the grand jury and told the truth. 

Mr. Albert Freedman,’ producer of “21” for Barry and Enright, 
testified on October 7, 1959, that in more than 50 percent of the per- 
formances some assistance was given to the contestants (tr. 23). Mr. 
Daniel Enright, executive producer of “21”, agreed with Mr. Freed- 
man’s testimony on this point (tr. 121-122, Oct. 7). 

Mr. Howard Felsher, producer of “Tic Tac Dough” over NBC, 
testified on October 9, 1959, that in more than 75 percent of the 
performances on the nighttime show, questions and answers were sup- 
plied in advance to at Jeast one of the contestants (tr. 597). 

Mr. Merton Koplin, producer of “$64,000 Challenge” (CBS) for 
a 9-month period, and for more than 2 years producer of “$64,000 
Question” ( CBS), testified that with respect to 60 to 70 percent of 
all contestants who won $32,000 or $64,000 on the “Question” show 
or advanced to the upper plateau levels of the “Challenge” show, the 
»yroducers framed questions to bring about a predetermined result. 

{r. Koplin also testified that this method of advance control so em- 
ployed had a degree of accuracy of approximately 80 percent (tr. 211- 
212, Nov. 3). 

Mr. Edward Jurist, producer of the daytime (CBS) and the night- 
time (NBC) “Dotto” television show, on October 8, 1959, testified 
that comprehensive controls were “a premise” of the “Dotto” shows, 
(tr. 87) and indicated that the controls were effective in about 70 
percent of the performances (tr. 44). 

The Reverend Charles E. Jackson, a minister of religion, as a result 
of his appearances on the rigged show “$64,000 Question”, won 


7 Mr. Freedman, at his first appearance before the New York County grand jury, denied 
that he had assisted any contestants in advance. Following his indictment for perjury, 
Mr. Freedman appeared again before the prone jury and confessed as he did before the 
subcommittee that he had, in fact, furnished questions and answers in advance to con- 
testants. He also testified that with the knowledge of Mr. Bnright, his employer, he had 
contacted contestants who he knew were going to appear before the grand jury. To some 
of these he stated: “If I were asked by the district attorney if I have given assistance to 
ou, I am going to say I didn’t” (tr. 42). re by others to hamper the work of the 

ew York County district attorney and the grand jury in their investigation of the quiz 
show hoax were also described by other witnesses before the subcommittee (tr. 179-180 
Oct. 7 [Mr. Davis] ; 251-252 [Mr. Franklin] ; 606, Oct. 9 [Mr. Felsher] ; 14-15, 18-22, 
Nov. 3 [Mr. Ross) ). 
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T6000, and on the rigged show “$64,000 Challenge” won $4,000 (tr. 
85, Nov. 2). 
‘At the earings on October 7, 1959, Miss Rose Leibbrand, executive 
director of the National Federation of Business and Professional 
Women’s Clubs, testified as to her appearance as a contestant on the 
November 14, 1956, performance of “21” (tr. 201). She appeared 
in the mistaken belief that the show was honest and that her ap- 
pearance would redound to the benefit of the organization of which 
she was executive director. Prior to going on the program Mr. 
Freedman, the producer, instructed her as to the number of points 
she should request on each question and also gave her some warm-up 
a and answers (tr. 202). However, when she went on the show 
1e had no anticipation that she was going to be asked the same ques- 
tions which had already been given to her a 202). When this hap- 
pened, she felt hopeless and Saal in. Her opponent was the con- 
testant, Stempel, to whom she lost on the second round of questions. 

At the October 7, 1959, hearings Mr. Richard Jackman, a labor or- 
ganizer, testified as to his appearance as a contestant on the October 
3, 1956, performance of the quiz show “21” (tr. 211). Before going 
on the show Mr. Enright, the producer, gave questions to Mr. ee 
man which were later asked on the air. At the time this was done 
in advance, Mr. Jackman believed that they were simply practice 
questions and did not anticipate that they would actually be used on 
the show itself (tr. 213). In addition, Mr. Enright also instructed 
Mr. Jackman in advance as to the points he should ask for on each 
question (tr. 215, 221). Mr. Jackman testified to his surprise when 
he heard the first of the practice questions being asked him on the 
show. He also testified that while in the isolation booth “I didn’t 
know what to do. I didn’t know whether to walk out of the box 
or whether to go along with the charade” (tr. 222). Eventually 
Mr. Jackman, who had refused to take the $24,500 he had won on the 
rigged show, did accept a check for $15,000 from Mr. Enright, the 
producer (tr. 225). 

On November 3, 1959, the subcommittee heard in executive session 
the testimony of Patty Duke, 11 years of age when she appeared on 
the “$64,000 Challenge” in May and June of 1958. On the same day 
we heard the testimony of Mr. John Ross, her manager. Prior 
to Patty’s appearances she was briefed by Miss Shirley Bern- 
stein, associate producer, as to areas in which she might be asked ques- 
tions pertaining to popular music. Thereafter Patty and Mr. 
Ross would study in the suggested areas in order to prepare for 
the questions to a asked at the subsequent performance. It. later 
developed that, unknown to Mr. Ross, Patty had a conference with 
Miss Bernstein shortly before each performance at which she was 
supplied the exact questions and answers asked her on the show. Miss 
Bernstein extracted a promise from Patty that these meetings would 
be kept entirely a secret between thetwo. Patty observed this promise 
of secrecy until she was called before the grand jury late in 1958 
(tr. 10, 11, 23). 

On October 8, 1959, Miss Kirsten Falke, who was 16 years of age 
at the time she was a contestant on “Tic Tac Dough” in December 
1956, explained how she was furnished assistance in advance by How- 
ard Felsher, producer of this NBC program (tr. 505-510, 513). 
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Mr. Felsher persuaded Miss Falke not to tell anyone, not even her 
mother, of the fact that she was being coached in advance by being 
given the questions and answers (tr. 513-514). Furthermore, ac- 
cording to her testimony, Mr. Felsher attempted to dissuade Miss 
Falke from telling the truth before the grand jury (tr. 514). 

On October 8, 1959, the subcommittee also heard the testimony of 
Miss Falke’s mother, Mrs. Irene Kitzing (tr. 521), who told of the 
manner in which she had been deceived concerning her daughter’s 
rigged appearances on “Tic Tac Dough.” She stated that when, after 
the story had broken in the newspapers, she learned that her daughter 
had been asked by the producer not to reveal the truth, her reaction 
was one of outrage that her child had been deliberately led to be decep- 
tive. Mrs. Kitzing also testified that she felt that her daughter had 
been bullied and overawed by persons attempting to prevent her tell- 
ing the truth before the grand jury (tr. 523). When asked what was 
her feeling about the whole matter, Mrs. Kitzing answered: 


Well, if adults wish to behave unethically, that is their 
business. They have their own conscience to live with. But 
when a youngster is asked to commit perjury or at least 
is 4 along that direction, then I think it is disgraceful (tr. 
524). 


On November 3, 1959, Mr. Xavier Cugat, well-known orchestra 
leader and performer, testified concerning his appearance as a con- 
testant on the “$64,000 Challenge” in June 1958 (tr. 168). His pub- 
licity man advised him that he had arranged for his appearance and 
that his category would not be Latin American music as originally 
suggested, but, instead, popular music from Tin Pan Alley (tr. 170). 
Mr. Cugat complained to his publicity man about the switch, since— 


I told him I had agreed to go on the quiz show in the first 
place to get good publicity. If I missed an early question, 
the publicity might not be so good (tr. 171). 


Mr. Koplin, producer of the show, came to Mr. Cugat’s apart- 
ment in New York and gave him the questions and answers which 
were used on the show (tr. 177). Mr. Cugat won $16,000 as a result 
of his five appearances on the “$64,000 Challenge,” 10 percent of 
which he veda to Mr. Braverman, his publicity man, as part of his 
fee (tr. 178). During his appearance on the show, Mr. Cugat testi- 
fied, he made some free plugs for his own production (tr. 179). 

On October 7, 1959, the subcommittee heard the testimony of Mr. 
Alfred Davis, a public relations man and publicity agent once em- 
ployed by Barry and Enright, the producers of “21” (tr. 153). On 
December 5, 1956, the contestant Stempel, prior to his appearance on 
“91,” told Mr. Davis that he had received the questions and answers 
in advance of that particular show. This was the “contest” in which 
Mr. Stempel lost to Mr. Van Doren (tr. 154). Mr. Davis told Mr. 
Enright about this incident (tr. 155). According to Davis, he at- 
tended a meeting in 1957, after there was a threat that the New York 
Journal-American would publish the story on Stempel, with repre- 
sentatives of NBC and Barry and Enright. He stated that this meet- 
ing was attended by Mr. Ellis Moore, assistant director of publicity 
at NBC; Mr. Sid Eiges, NBC vice president in charge of publicity: 
Dan Enright; Art Franklin (public relations counsel for Barry and 
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Enright with whom the witness Davis was then associated); and 
possibly Bob Goldwater, who was NBC’s press representative for the 
show “21.” Mr. Davis testified that this meeting was for the pur- 
pose of devising ways and means of preventing exposure in the Jour- 
nal-American of the Stempel fixing. According to Mr. Davis’ testi- 
mony, no one from NBC indicated that it wanted a real, thorough in- 
vestigation to find out whether Mr. Stempel’s charges were true. 
Later he testified “it was generally assumed by them that his story 
was not true” (tr. 170-173). But the direct question as to whether 
the charges were true was never asked of the producer by NBC 
officials at this meeting. 

Mr. Davis also testified to a subsequent meeting he attended with 
representatives of NBC after Stempel’s story broke in the newspapers. 
He stated that at this subsequent meeting no one said that Stempel’s 
charges were false and no one asked the question “Was Mr. Stempel 
fixed in advance on the TV show 21%” (tr. 177-178). 

When it came time for Mr. Davis to appear before the New York 
County district attorney in connection with the TV quiz show scan- 
dals, he and Art Franklin had a meeting with Mr. Enright and one 
of Mr. Enright’s attorneys. According to Mr. Davis, this attorney 
“advised us if and when we testified to deny certain things that we 
knew were true” (tr.179). Theattorney also advised Mr. Davis to get 
out of town “as far away as possible” (tr. 181). Mr. Davis did not 
follow this advice and eventually appeared before the grand jury 
and told the truth. 

On October 7, 1959, Mr. Arthur Franklin, who had been associated 
with Mr. Alfred Davis in handling public relations for Barry and 
Enright’s show “21,” testified : 


Stempel on several occasions in the course of several weeks 
confided to me that he had been fixed, as you call it, been 
given the answers in advance, and it turned out to be indis- 
putable (tr. 239). 


When the Stempel charges first began to be aired, Mr. Franklin 
told Mr. Enright, executive producer of “21,” that “it was impossible 
to suppress the story” (tr. 243). Mr. Franklin stated that he had 
attended the meeting in the late summer of 1957 with Mr. Moore and 
Mr. Eiges of NBC, Mr. Enright and Mr. Davis. He testified that at 
this meeting the question of whether Stempel was telling the truth 
never came up. 


Mr. Franxuin. * * * It was just automatically assumed 
by everybody there that Herb Stempel was a raving lunatic. 

Mr. LisumMan. Was that assumed by you and Mr. Davis 
and Mr. Enright? 

Mr. Franxurn. No. I happened to be very fond of Herb 
in a kind of relaxed, detached way. I felt very sorry for him 
(tr. 244). 

Mr. Franklin stated: 


* * * NBC was so terrified about the possibility of this all 
being true that they sort of kept their hands as clean as pos- 
sible by kicking it under the carpet. 
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Mr. Lisuman. Mr. Davis testified that as a result of that 
meeting it was decided that everybody would go home and 
sit tight and play it by ear, I believe were his words. 

Mr. Franxutn. It sounded like something I said once. 

Mr. Lisuman. Was that the consensus of that meeting? 

Mr. Franxuin. Pretty much. That was usually the con- 
sensus of every meeting (tr. 246-247). 


Mr. Franklin also testified concerning the conference with Mr. En- 
right and one of Mr. Enright’s attorneys, before his appearance before 
the grand jury. He stated that the lawyer advised him not to tell the 
truth. “I was told that if I told the truth and everybody else lied, 
I would be convicted of perjury” (tr. 252). He further said that 
the lawyer told him that he ought to depart and go to the Cocos Is- 
lands (tr. 252). 


B. SURREPTITIOUS PLACING OF PLUGS BY ADVERTISERS ON NATIONAL RADIO 
AND TELEVISION PROGRAMS 


Another aspect of the misuse of the airwaves brought to the at- 
tention of the subcommittee concerns secret payments made to ob- 
tain the appearance or mention of certain persons, firms, or products 
on the air. Testimony before the subcommittee showed, for example, 
that the owner of the Hess Bros. Department Store of Allentown, 
Pa., paid $10,000 in cash to Elroy Schwartz of Louis Cowan Produc- 
tions to get one Kenneth Hoffer, then an employee of the Hess 
store, on the “$64,000 Question” as a contestant (tr. 696-704, Nov. 4). 
This was arranged through Miss Gertrude Bayne, a public relations 
counselor in New York City, to whom the Hess store paid $5,000 
for this and other services (tr. 722, 726). No receipt was taken for 
the $10,000 paid to Mr. Schwartz (tr. 706-709). Nor was this pay- 
ment recorded on the books of the store or of its owner (tr. 770). 
Max Hess, the owner, and David Gottlieb, an employee who delivered 
the money to Mr. Schwartz, testified that it was their understanding 
that it was a common practice to make payments to get people on 
television shows (tr. 695, 724). 

The purpose of paying the $10,000 was to obtain publicity for the 
store through Hoffer’s identifying himself as one of its employees 
(tr. 858, Nov. 5). Both Mr. Hess and Max Levine, public relations 
manager of the Hess Bros. Department Store, testified that numer- 
ous payments had been made to obtain mention of the store or its 
products on radio and television shows which were not sponsored by 
it (tr. 741-752, Nov. 4; tr. 863-880, Nov. 5). When this publicity 
was given to the Hess store, no announcements were made concern- 
ing the payments made to obtain the plugs (tr. 764, 765, Nov. 4). 

Section 317 of the Communications Act of 1934 requires that all 
matter broadcast by any station for which it receives payment shall 
be announced as paid for. It does not cover a situation such as the 
Hess case where payment is made to someone other than the station 
licensee to obtain publicity over the air. Accordingly, as set forth 
in a later section of this report, the subcommittee recommends that 
section 317 be enlarged to cover this type of case, and that it be rein- 
forced by a criminal statute prohibiting commercial bribery in cases 
of this kind. 


51045-——60-——-2 








14 REGULATORY COMMISSIONS AND AGENCIES 


Cc. THE ROLE OF THE REGULATED INDIVIDUAL LICENSEES AND OF THE 
UNREGULATED NETWORKS, SPONSORS, ADVERTISING AGENCIES, AND 
PRODUCERS 


1. Funetion and responsibility of the regulated individual licensees 

The airwaves used for radio and television broadcasting are part of 
the public domain held by the Government for the benefit of all the 
people. There is not enough space in the spectrum for everyone de- 
siring to own and operate a station to do so. 

Congress has provided in the Federal Communications Act of 
1934, as amended, section 307, that grants of authority for a station 
license for a term not to exceed 3 years shall be made by the Commis- 
sion when it finds that such grant is in the public interest. The 
licensee, who pays nothing for the license, is deemed a trustee of the 
use of the station license in the public interest. Under the terms of 
the statute and the regulations, the individual licensee bears the heavy 
burden of responsibility for control in the public interest of the con- 
tent and balance of programs broadcast through his station. In spite 
of this heavy burden, Congress and the Commission have failed to 
give the licensee any guidelines by way of declaration of policy or 
otherwise. Federal Communications Commissioner Frederick W. 
Ford, in his August 28, 1959, address before the West Virginia Broad- 
casters Association entitled “The Role of the Federal Communica- 
tions Commission in Programing,” which is in our record (tr. 1135, 
Nov. 6), stated : 


The last effort which was made by the Federal Com- 
munications Commission to define its policy with respect to 
programs and how it expected to exercise its authority and 
perform its duty was in 1946 when it published a document 
entitled “The Public Service Responsibility of Broadcast 
Licensees,” more commonly known as the “Blue Book.” A|- 
though many of the policies contained in the “Blue Book” 
probably apply today it no longer is considered a statement 
of Commission policy and is now out of print. In fact, I 
know of no place in which the policies of the Commission 
concerning programs are available. Generally, I suppose it 
might be said that in view of the number of stations on the 
air the Commission depends on competition between stations 
to protect the public interest together with a case by case 
method of dealing with over-all program deviations from the 
= interest. ‘Thus, broadcasters have no way of knowing 

ow the Commission expects to perform its duty until the 
Commission acts, except for a few matters such as obscenity, 
lottery information, point-to-point communications, and the 


like. 


In his application, the licensee makes representations as to the 
type of service he proposes. He also makes certain pledges that time 
will be made available for civic, educational, agricultural, and other 
public service programs. 

Section 307(d) of the Act provides that renewals of licenses may be 
granted upon application therefor “if the Commission finds that 
public interest, convenience, and necessity would be served thereby.” 

In 1952 section 307(d) was amended so that the Commission, in 
considering license renewal applications, would not have to take into 
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account all the factors which it considers in granting an original 
license. Senate Committee Report 44, 82d Congress, Ist session, at 
page 7, states, however, that the Commission was nevertheless to re- 
view and consider the station’s past programing performance when it 
applied for a renewal. The report states: 


It should be emphasized that while the recommended 
amendment does eliminate the necessity for the type of in- 
volved and searching examination which the Commission 
must make in granting an original license, it does not in any 
way impair the Commission’s right and duty to consider, in 
the case of a station which has been in operation and is apply- 
ing for renewal, the overall performance of that station 
against the broad standard of public interest, convenience, 
and necessity. This authority of the Commission is made ex- 
a by specifying that such renewal grants are subject to 

ndings by the Commission that the “public interest, con- 
venience, or necessity would be served thereby.” 


In practice, however, as every licensee knows, not once during the 
past 25 years has the Commission revoked a license or denied the re- 
newal of a license because of poor programing or failure to serve 
the public interest. 

Commissioner Ford’s statement above referred to discusses this 
problem in a frank, forthright manner. He said: 


No broadcaster should ever feel that he is in a straight- 
jacket of any kind nor that his programing flexibility is 
fettered or his imagination is circumscribed. He should take 
seriously the burden and trust that the Congress has placed 
in him that he will properly exercise his privilege to serve 
all the public in his service area. How he 1s to do this is his 

roblem, but that he must do it the law demands. Our prob- 
em is to determine whether he has done it and plans to 
continue to do it. For this purpose a form is provided for 

ast and proposed operation which constitutes the record of a 
roadcaster. Against this we compare his performance by 
means of other reports called a composite week consisting of 
a different day of the week in each of 7 months which are 
specified after the end of each year. 

We have about six employees who process these renewal 
applications at the rate of about nine a day so that about 
514 hours is spent appraising the past 3 years’ operation and 
reviewing the proposals for the next 3 years, examining the 
files for complaints, etc. You can, therefore, see that no real 
examination is made unless this review discloses discrepancies 
and even then the broadcaster may be unaware of these dis- 
crepancies until they are called to his attention. Moreover, 
he may have been unaware of where he could have found 
Commission policy if he had desired to look. 


The Act gives the Commission power of revocation (sec. 312). It 
specifically forbids FCC censorship of programs (sec. 326). Be- 
cause of the drastic nature of the penalty of revocation it has seldom 
been invoked by the Commission. 
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Thus we have a situation where under the law and regulations the 
individual station licensee is made a trustee of the use of the airwaves 
in the public interest and left without any guidelines as to what stand- 
ards he should employ. The statute gives him none. The Commis- 
sion furnishes him with no explanation of policy. Yet, the law re- 
quires that his license be granted and renewed only upon proof that 
he is serving the public interest. 

Almost every sizable television station is affiliated with a net- 
work. Without the advertising revenue from this source, few indi- 
vidual stations could survive. Under the terms of his affiliation 
agreement with the network, the licensee must, among other things, 
provide the prime viewing hours for broadcast of network programs. 

Most of the popular programs originate with the networks, which 
transmit the package to the affiliated individual station licensee, 

In the case of network quiz programs, such as “21” and “$64,000 
Question,” the individual station licensee had no knowledge or op- 
portunity to acquire knowledge that, back in an originating studio 
thousands of miles away, TV tricksters had rigged the packaged 
program dispensed to him by the networks. Our quiz show hear- 
ings demonstrated beyond dispute that imposition of legal respon- 
sibility upon the individual licensee for the quality and balance 
of program content and its freedom from deception has not -worked 
and is not likely to work in the future. 

The concept that the airwaves must be used in the public interest 
requires that definite responsibility should be imposed not only upon 
the individual licensee but upon the networks, advertisers, advertising 
agencies, and producers. Guidelines should be furnished by Congress. 
Unless this is done there is little likelihood that repetition of the 
quiz show fiasco will be prevented. 


2. Function and responsibility of unregulated networks (NBC, CBS, 
and ABC) 

The Federal Communications Commission does not regulate the 
networks directly. It has power to regulate them indirectly through 
its authority over the individual stations owned by the networks.’ As 
we have seen from the discussion above, there is in fact little or no 
genuine regulation of individual licensees so far as program con- 
tent and balance is concerned. There is no provision in law impos- 
ing upon the network as such any responsibility that its programs 
be in the public interest. 

The networks perform a number of services: (1) They are the 
principal source of most popular programs; (2) they sell national 
broadcasting time and programs to advertisers; (3) they arrange 
for the interconnection of the affiliated stations by means of cable 
or microwave relays; (4) they help individual licensee station aflili- 
ates save the expense of producing their own programs; (5) they 
compensate the individual station for network commercial programs 
carried by the station; (6) they also help to secure a large audience 
for the nonnetwork programs which precede or follow the network 

resentation; and (7) by attracting large audiences they help the 
individual station to sell more spot advertising time at a better price. 


8 Even this indirect method of regulation by the FCC does not apply in the case of 
the Mutual Broadcasting System, which owns no broadcast stations. 
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The network may produce its own pro , may purchase the 
“package” from others, or may produce it jointly with others. 

According to the testimony before us, dBs did not produce any 
of the quiz programs which were the subject of our hearings.’ Some 
of the principal shows broadcast by NBC had been initiated by inde- 
pendent producers and subsequently purchased by that network. 
After it bought the programs, NBC engaged Jack Barry and Dan 
Enright, the principals of the independent producer from which it 
bought the shows, to continue producing them. This arrangement 
continued until public disclosure of the rigging of these shows. 
pore NBC undertook to produce the programs directly by its 
own staff. 

With respect to shows supplied by independent producers, the prac- 
tice was for an independent producer to sell the chew to an advertis- 
ing agency acting on behalf of a sponsor. The advertising agenc 
made a separate contract with the network for broadcast time. it. 
respect to such shows as “21” and “$64,000 Question,” the charge for 
such time amounted to between forty-five and fifty thousand dollars 
per half hour. 

The producer supplied the “above the line” elements such as script, 
intellectual property, talent, and production (tr. 689, Oct. 9). The 
network generally supplied “below the line” elements such as electrical 
facilities, properties, cameras, and technicians. 

The networks screen the program in advance by their continuity 
acceptance personnel (tr. 380, Oct. 7). Each time a program is on the 
air the network has a unit manager whose responsibilities are pri- 
marily business responsibilities, but he is also to report untoward in- 
cidents occurring on the program. The network editing department 
supervises commercial copy but does not supervise the program con- 
struction of an independent producer (tr. 690, Oct. 9). 

Mr. Stanton testified concerning the network standards for pro- 
gram content, as follows: 


* * * Generally the standards of acceptability are in terms 
of taste and writing and content. It is not a thing that you 
can write down to the last decimal point, because taste is a 
difficult thing to define. 
But we think in terms of the broad audiences we are serv- 
ing and say, “Is this the kind of product that we think would 
be of a standard that would satisfy the public?” (tr. 1088, 
Noy. 6). 
He also testified that with respect to responsibility and program con- 
tent a network had two sources of responsibility. With respect to the 
individual stations owned by the network each such station is re- 
sponsible to the FCC, but network responsibility flows from the cor- 
porate management which sets certain standards for what is wanted 


on the network (tr. 1083). 


®On Nov. 6, 1959, Mr. Frank Stanton, president of CBS, stated, ‘‘None of the programs 
that were on our network in the quiz area were produced by us. They were produced by 
outsiders. This is one of the reasons we weren’t privy to the hanky-panky that was going 
on in the small group operating the programs” (tr. 1102). This exculpation would seem 
to apply with even greater force with respect to the responsibility of an individual licensee 
oe program content and balance of the “package” relayed to him, which he has to use 
sight unseen. 
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Although the networks have no control over independent producers 
under their contracts with advertising agencies, they retain the right 
to refuse to broadcast the programs under certain conditions. 


3. Function and responsibility of the unregulated sponsors 

The sponsor (or advertiser) contracts for network time generall 
through an advertising agency. He may contract directly or throug 
the agency for the package of an independent program producer and 
for the master of ceremonies. The sponsor and its advertising 
agency originate and control “the commercials.” The network inter- 
feres as little as possible, since, according to the testimony of CBS 
President Frank Stanton, the sponsor picks up the check (tr. 1049, 
Nov. 6). The cost to the sponsor for the time and package of a pro- 
gram such as “$64,000 Question” came to about $80,000 per week, of 
which about $15,000 was for prizes (tr. 412, Nov. 4). All sponsors 
have control over program content, but some exercise more control 
over program content than others (tr. 603, 604, Nov. 4). Sponsors 
select material, properties, and casting. They also censor and change 
scripts or contents of programs (tr. 639, 640). 

Two of the big money programs which were shown to have been 
fixed—the “$64,000 Question” and the “$64,000 Challenge”—were 
sponsored by Revlon, Inc. The testimony was undisputed that the 
officers of Revlon took an unusually active interest in the produc- 
tion of these shows. Weekly meetings were held between representa- 
tives of the producer, the advertising agencies, and the sponsor, at 
which all aspects of the program were discussed in great detail. 
There was, however, a conflict in the testimony as to the role of Revlon 
in the rigging of the shows. The producers, Steven Carlin and Mer- 
ton Koplin, testified that at the weekly meetings George Abrams, 
then vice president of Revlon in charge of advertising, and Martin 
Revson, then executive vice president of Revlon, forcefully indicated 
which contestants they desired to remain on the show and which to 
eliminate. They testified that it was understood that the sponsor 
knew that controls were exercised on the show and intended that they 
should be exercised to obtain the desired result (tr. 224-240, 327-336, 
346, Nov. 3). 

Their testimony was supported by George Abrams and by Robert 
Foreman of the advertising agency Batton, Barton, Durstine & Os- 
borne, who participated in the meetings. These witnesses testified 
that the officers of Revlon did not in so many words instruct the pro- 
ducers to fix the show, but that they expressed their desires forcefully 
and that it was understood that they intended that the shows should 
be controlled (tr. 474-477, 624-637, Nov. 4; 808-817, Nov. 5). 

Martin Revson testified, on the other hand, that he did no more 
than express a hope or desire that a certain result would ensue; that 
he did not intend that the programs be fixed, nor did he under- 
stand that this was being done. Moreover, he testified that under the 
contract with the producer the latter retained control of the show 
and that Revlon had no power to control it (tr. 360, 365-367, 425, 437- 
448, Nov. 4). 
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The testimony indicated that apart from the question of rigging, 
the degree of Revilon’s participation in the planning of the programs 
was unusual, that sponsors do not ordinarily exercise as much super- 
vision over programs as Revlon did (tr. 515). 


4. Function and responsibility of the unregulated advertising agencies 

Advertising agencies represent the sponsor in making contracts 
with producers for shows and with networks for broadcast time. 
They prepare commercials and supervise the programs to see that the 
commercials are properly placed in the body of the show and that 
the program quality is adequate to hold an audience. Richard Pink- 
ham, vice president of Ted Bates & Co., advertising agency for Col- 
gate-Palmolive Co., testified that a program supervisor from his 
department attended every program they put on the air (tr, 542, 
Oct. 9). Mr. Foreman stated that because the sponsor has control 
of the program content, the role of the advertising agency is simply 
one of transmitting its point of view as to how the sponsor should 
exercise such control (tr. 634, Nov. 4). 


5. Function and responsibility of the unregulated producers 

The producers provide script, intellectual property, talent, and pro- 
duction. They generally sell the program package to advertising 
agencies who act on behalf of sponsors. The testimony of the pro- 
ducers who testified before the subcommittee was in substantial agree- 
ment that their function was to develop and present an entertainin 
and exciting show, one that by favoritism of popular contestants an 
by strings of consecutive tie “contests” would heighten tension and 
attract the largest possible number of viewers. Most producers ad- 
mitted that manipulative practices were often essential to achieve 
those ends. Before knowledge of fixing and rigging became public, 
it appeared that the producers were able to suppress any moral qualms 
they may have felt in the interest of keeping the ratings high. 


D. THE RIGGED TELEVISION QUIZ SHOWS—-RESPONSE OF THE FEDERAL COM- 
MUNICATIONS COMMISSION AND ANALYSIS OF EXISTING LAW AND REGU- 
LATIONS 


1. Response of the FCC to the television quiz show revelations 
(a) Chairman John C. Doerfer of the FCC presented the official 
osition of his agency in a letter to Chairman Harris dated Septem- 
er 16 (tr. 23-25, Oct. 6) and in his testimony before the subcom- 
mittee on October 10, 1959. He claimed the FCC knew nothing of quiz 
show “rigging” or “fixing” until it received the Hilgemeier affidavit on 
July 31, 1958 (tr. 3, Oct. 10, 1959). It seems to follow that no FCC 
members or staff personnel were aware of certain widely circulated 
articles alleging in 1957 that many quiz programs were “fixed” or 
“controlled” by their producers in order to prolong the appearance 
of contestants attracting high audience ratings." 


1% Time, Apr. 22, 1957 ; Look, Aug. 20, 1957 ; New York World-Telegram and Sun, Apr. 17 
through 20, 1957. 
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Following FCC receipt of the Hilgemeier affidavit there was an 
exchange of correspondence with CBS, describing the action taken 
by CBS, the sponsor and the advertising agency with respect to the 
daytime “Dotto” show. CBS and the sponsor investigated Hilge- 
meier’s charge that a contestant on the daytime “Dotto” show was 
given answers before appearing on the program, and a few days later, 
satisfied of the truth of the charge, replaced the program (tr. 4-9, 
Oct. 10, 1959). 

The sponsor also replaced a nighttime version of “Dotto” that had 
been aired over the NBC television network (tr. 4-9). In the ex- 
change of letters with CBS mentioned above and in an exchange with 
NBC (tr. 13-19), the Commission elicited from the two networks in- 
formation as to network ignorance of quiz show improprieties, net- 
work responsibility for production or supervision of quiz programs, 
security measures undertaken to insure honesty and fairness, extent 
of network investigations into charges of improprieties, and meas- 
ures taken to correct any deficiencies found. The Commission ac- 
cepted without any independent investigation the assurances of NBC 
and CBS that they had taken satisfactory measures to safeguard the 
integrity of the quiz shows remaining on their networks. 

Chairman Doerfer indicated that the action of the networks was 
satisfactory to the Commission (tr. 60-82). As he said: 

I think we did the best we could do under the circumstances. 
We got an immediate response from the networks that they 
were going to take care of that themselves and they have 
(tr. 82). 

(6) Apart from the foregoing exchange of correspondence with the 
two networks, it appears that the Commission took no further inter- 
est in the matter. It made no independent investigation of the many 
quiz programs (including “21” and “Tic Tac Dough” (NBC), and 
the “$64,000 Question” and “$64,000 Challenge” (CBS) ) that con- 
tinued on the air over both networks after the discontinuance of 
“Dotto.” 

Its failure to proceed further is attributable to the strong doubts 
professed by Chairman Doerfer that the Commission has any power 
to prevent or suppress deceptive use of the airwaves of the sort dis- 
closed by the subcommittee’s hearings, even though he described the 
practices as “most reprehensible” (tr. 74). He conceded that, loosely 
speaking, he would consider quiz rigging “a fraudulent practice * * * 
deception,” but he could not “pinpoint a violation of law” (tr. 48). 

Chairman Doerfer testified that if matter were broadcast that 
amounted to a “legal” fraud or misrepresentation (so as to come 
within criminal statutes or subject the perpetrator to civil liability), 
the Commission could take action even absent a Commission rule (tr. 
66). He did not know, however, whether the Commission could even 
promulgate a rule prohibiting broadcast matter not amounting to 
“legal” Naud or misrepresentation (tr. 67). 

Chairman Doerfer mentioned several times the Commission’s pend- 
ing program inquiry, a part of its overall network study, as a reason 
for his reluctance to formulate any plan by which the FCC might 
regulate the kind of deception disclosed in the subcommittec’s hear- 
ings (tr. 34, 47-48, 55, 77,96). 


REGULATORY COMMISSIONS AND AGENCIES 21 


By far the greatest obstacle to any FCC regulation of program 
content under the present act was seen by Chairman Doerfer in the 
prohibition against exercise of the power of censorship contained in 
section 326 of the Communications Act and in the expansion by the 
courts of the scope of the right of freedom of speech guaranteed by the 
First Amendment to the Constitution (tr. 22, 32-33, 55-62, 70, 78-82, 
119). Under its power to grant applications for issuance and re- 
newal of licenses if it finds that “public interest, convenience, and 
necessity would be served,” the Commission admittedly has power to 
consider the overall programing of applicants (tr. 30-33, 99, 104). 
But it disclaims any power whatever over individual programs (tr. 
99, 106). 

Throughout his testimony, Chairman Doerfer stressed his doubt 
that rules or standards could be formulated which would prevent 
deceptive practices like the rigging and fixing of quiz shows, yet not 
interfere with the accepted artifices involved in production of conven- 
tional dramatic, comedy, and variety shows. 

In view of the subcommittee’s conclusion, expressed elsewhere in 
this report, that the quiz programs under consideration were little 
more than vehicles for promotion of the various sponsors’ products, 
we cannot share Chairman Doerfer’s opinion that such program mate- 
rial is protected from Commission interference by section 326 or the 
First Amendment. Product names such as “Geritol,” “Revlon,” and 
“Kent” were constantly displayed to the television audience, even 
during the “noncommercial” parts of the programs. Mr. Abrams 
testified that the “$64,000 Question” had an 85-percent “sponsor- 
identification” rating (tr. 840, Nov. 5). There is no doubt that the 
sponsors sought to identify their products in viewers’ minds with the 
highly rated and widely publicized quiz shows. 


2. The Commission’s claims of lack of responsibility and authority 
are unfounded 

While the FCC rightly maintains a hands-off attitude toward the 
free expression of ideas, it is reasonable to expect that it will exercise 
intelligent discrimination in determining the kinds of broadcast mate- 
rial entitled to protection and those not so entitled. It cannot use 
section 326 and the First Amendment to barricade itself from its re- 
sponsibility to insure that the Nation’s broadcasting facilities are 
used in the public interest. 

The doubts of Chairman Doerfer as to the authority of his agency 
to do anything about the broadcasting practices disclosed in our hear- 
ings do not strike the subcommittee as being well taken."! He cited 
section 326 of the Communications Act of 1934 and the First Amend- 
ment to the Constitution as the basis of his doubts (tr. 33, 37, Oct. 10). 
Section 326 provides that— 


Nothing in this Act shall be understood or construed to 
give the Commission the power of censorship over the radio 
communications or signals transmitted by any radio station, 


1 The Attorney General points out that the investigatory power of the FCC with respect 
to television and radio practices is fully as great as that of the subcommittee. ‘Problems 
of personnel and a aside,” he states, “it could have conducted precisely the 
same investigation the subcommittee has—an investigation which, significantly, has raised 
no claim of censorship or of invasion of First Amendment rights from any quarter.” (See 
app. E, “Report to the President by the Attorney General on Deceptive Practices in Broad- 
easting Media,’”’ Dec. 30, 1959, p. 78). 
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and no regulation or condition shall be promulgated or fixed 
by the Commission which shall interfere with the right of 
free speech by means of radio communication. 


The First Amendment declares that “Congress shall make no 
law * * * abridging the freedom of speech, or of the press * * *.” 
While it is true that the right of free speech is guaranteed both by 
section 326 and by the First Amendment, and that this protection ex- 
tends to entertainment as well as to other forms of broadcasting, it 
does not follow that the FCC is impotent to prevent deceptive broad- 
casting. The right of free speech is not absolute. Chairman Doerfer 
conceded that it does not apply to commercial] advertising. The Su- 
preme Court has said, for example, that “it has never been deemed an 
abridgment of freedom of speech or press to make a course of conduct 
illegal merely because the conduct was in part initiated, evidenced, or 
carried out by means of language, either spoken, written, or 
printed * * *. Such an expansive interpretation of the constitu- 
tional guaranties of speech and press would make it practically im- 
possible ever to enforce laws against agreements in restraint of trade 
as well as many other agreements and conspiracies deemed injurious 
to society (Giboney v. Empire Storage & Ice Company, 336 U.S, 490 
(1949), followed in Building Service Union v. Gazzam, 339 U.S. 532 
(1950)). It has also rejected the contention that “the constitutional 
guarantees of freedom of speech and freedom of the press include 
complete freedom, uncontrollable by Congress, to use the mails for 
perpetration of swindling schemes” (Donaldson v. Read Magazine, 
333 U.S. 178, 191 (1948) ). 

The power and duty of the FCC to prevent the broadcasting of 
matter which violates the criminal code was recognized in FCC v. 
American Broadcasting Company (347 U.S. 284 (1954)). There it 
affirmed a lower court decision which held that the FCC had power to 
issue regulations which declared that renewal of licenses would be 
denied to stations which proposed to broadcast information in viola- 
tion of the lottery statute (18 U.S.C. 1304). 

Moreover, the FCC can prevent deception of the public by requir- 
ing licensees to disclose facts necessary to prevent deception. It is 
settled that the First Amendment is not infringed by a statute deny- 
ing second-class mailing privileges to publications otherwise eligible 
therefor unless specified information is furnished to the Postmaster 
General and unless all matter therein, editorial or otherwise, which 
has been paid for is marked “advertisement” (Lewis Publishing Co. v. 
Morgan, 229 U.S. 288 (1913)). This principle justifies not only a 
legislative enactment such as section 317 of the Communications Act 
of 1934, which calls for announcement of payments made for any 
matter broadcast by a radio station. It also obviates objections under 
the First Amendment to FCC regulations requiring disclosure of in- 
formation to prevent deception of the public—for example, its rules 
requiring announcements of mechanical reproductions. The stated 
purpose of these rules is “to protect the listening and viewing public 
from deception” (Jn the Matter of the Amendment of Sections 3.118, 
3,288, 3.588 and 3.653 of the Commission’s Rules and Regulations Re- 
lating to Mechanical Reproductions, Docket No. 11546, 14 R.R., 1541 
(1956)). Rules requiring announcement of other facts, such as 
rigging of quiz programs, necessary to prevent deception would stand 

don the same footing. 








ree eerie 


REGULATORY COMMISSIONS AND AGENCIES 23 


A highly effective means of preventing deception in broadcasting is 
afforded by the short term of broadcast licenses. In passing on appli- 
cations for renewal, as on original applications, the Federal Communi- 
cations Commission must find that grant of the application will serve 
the public interest, convenience, oan necessity. The obvious purpose 
of these short-term licenses is to permit frequent reconsideration of 
the use made of the public resource—the broadcasting pours as- 
signed to the licensee—to make sure it is employed for the benefit of 
the public. In making this determination, the Commission is entitled 
to consider all available evidence indicating what use the applicant 
may be expected to make in the future of the privilege sought. It 
cannot plausibly be maintained that deceptive broadcasting promotes 
the public interest. This is a factor which the Commission must con- 
sider in granting a license renewal. 

The central fact which justifies licensing of radio stations—a con- 
trol which the First Amendment forbids for other forms of expres- 
sion—is the fact that the broadcast spectrum is too limited to accom- 
modate all who wish to use it. While this does not mean that 
broadcasting enjoys no protection under the First Amendment, it does 
warrant governmental control to the extent necessary to insure that 
the limited broadcast frequencies are used for the public benefit. This 
was clearly stated in National Broadcasting Company v. United States 
(319 U.S. 190 (1943) ). In upholding the chain-broadcasting regula- 
tions issued by the Commission, the Beprenn Court had this to say: 


* * * we are asked to regard the Commission as a kind of 
traffic officer, policing the wavelengths to prevent stations 
from interfering with each other. But the Act does not re- 
strict the Commission merely to supervision of the traffic. 
It puts upon the Commission the burden of determining the 
composition of that traffic. * * * 

* * * The “public interest” to be served under the Com- 
munications Act is thus the interest of the listening public 
in “the larger and more effective use of radio.” * The 
facilities of radio are limited and therefore precious; they 
cannot be left to wasteful use without detriment to the public 
interest. “An important element of public interest and con- 
venience affecting the issue of a license is the ability of the 
licensee to render the best practicable service to the com- 
munity reached by his broadcasts” (Federal Communica- 
tions Comm'n v. Sanders Radio Station, 309 U.S. 470, 
475.) * * * 

* * * We come, finally, to an appeal to the First Amend- 
ment. The Regulations, even if valid in all other respects, 
must fall because they abridge, say the en their 
right of free speech. If that be so, it would follow that 
every person whose application for a license to operate a 
station is denied by the Commission is thereby denied his 
constitutional right of free speech. Freedom of utterance is 
abridged to many who wish to use the limited facilities of 
radio. Unlike other modes of expression, radio inherently is 
not available to all. That is its unique characteristic, and 
that is why, unlike other modes of expression, it is subject 
to governmental regulation. Because it cannot be used by 
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all, some who wish to use it must be denied. But Congress 
did not authorize the Commission to choose among applicants 
upon the basis of their political, economic, or social views, or 
upon any other capricious basis. If it did, or if the Commis- 
sion by these Regulations proposed a choice among applicants 
upon some such basis, the issue before us would be wholly 
different. The question here is simply whether the Com- 
mission, by announcing that it will refuse licenses to persons 
who engage in specified network practices (a basis for choice 
which we hold is comprehended within the statutory cri- 
terion of “public interest”), is thereby denying such persons 
the constitutional right of free speech. The right of free 
speech does not include, however, the right to use the facili- 
ties of radio without a license. The licensing system estab- 
lished by Congress in the Communications Act of 1934 was 
a proper exercise of its power over commerce. The standard 
it provided for the licensing of stations was the “public 
interest, convenience, or necessity.” Denial of a station 
license on that ground, if valid under the Act, is not a denial 
of free speech. 


Thus the Court interpreted the statutory standard of “public in- 
terest, convenience, or necessity” to exclude choice of applicants on 
any basis which might infringe the right of free speech. Denial of 
an application for renewal of a broadcast license to a broadcaster who 
knowingly engaged in deceptive broadcasting or who negligently 
permitted such broadcasts, would not be capricious, since such con- 
duct must be considered by the Commission in determining the char- 
acter and fitness of a licensee to operate in the public interest. It 
would not be based on the political, economic, or social views of the 
licensee. It would be a valid exercise of the Commission’s discretion 
under the Communications Act of 1934 and would not contravene the 
First Amendment. 


E. THE RIGGED TELEVISION QUIZ SHOWS——-RESPONSE OF THE FEDERAL TRADE 
COMMISSION AND ANALYSIS OF EXISTING LAW AND REGULATIONS 


1. Deceptive business practices in broadcasting 

The subcommittee’s investigation and hearings revealed at least 
three types of deceptive business practices within the television indus- 
try: (1) Various forms of commercial bribery, commonly referred to 
in the industry as “payola” and “plugs”; (2) false and misleading 
advertising of a sponsor’s product; and (3) rigged or deceptive quiz 
shows, recognized within the industry as “packaged products,” which 
were sold by producers as honest contests of skill and knowledge, and 
were used by program sponsors, networks, and licensees to advance 
their economic interests and competitive positions in their respective 
lines of business. 

The first of these practices, namely, “payola” and “plugs,” was made 
public by the subcommittee near the end of its recent hearings, and 
is the subject of continuing investigation and future hearings. Brief 
attention is given them, however, on pages 13 and 37 in this report. 
Nevertheless it can be noted at this point that commercial bribery is 
an act or practice long recognized by the Federal Trade Commission 


renee 


REGULATORY COMMISSIONS AND AGENCIES 25 


as prohibited under terms of its basic act. This fact of Commission 
jurisdiction is well illustrated by its recent issuance of complaints 
ne various phonograph record manufacturers and distributors 
who are accused of giving “payola” to diskjockeys and others in the 
radio and television industry to advance the sales of their records. 
The adequacy of this current, as well as past, enforcement activity by 
the Federal Trade Commission, however, is a matter which the sub- 
committee can judge only upon completion of its own investigation 
and hearings on this matter. 

The subcommittee’s investigation and hearings touched only briefly 
upon the subject of false and deceptive advertising of sponsors’ prod- 
ucts. Nevertheless, very little effort was needed to convince the sub- 
committee of the widespread incidence of such offensive practices in 
present-day television. And apparently the Federal Trade Commis- 
sion, which has initiated a stepped-up campaign against such adver- 
tising since the hearings were completed, agrees with the subcommittee 
in this regard. Furthermore, there is no doubt about the jurisdiction 
of the Federal Trade Commission over such practices. Two ques- 
tions which arise in this connection relate to (1) the adequacy of 
Commission efforts within bounds of existing statutory authority, and 
(2) the sufficiency of such statutory authority to deal with this serious 
problem. On the first point, the subcommittee commends the Com- 
mission for its recent increased efforts to deal with falsity and de- 
ception in television advertising. The subcommittee hopes, how- 
ever, that this action will continue and will not be supplanted by ex- 
cessive reliance upon “business self-regulation.” ” 

The Commission, in carrying out its enforcement program, should 
be fully aware of the economic realities of the television industry, 
particularly with regard to the role of advertising agencies, licensees, 
and networks. The influential role of advertising agencies in shaping 
the “commercial” portion of television programing 1s wel] known. It 
therefore seems quite appropriate that these agencies should be more 
frequently cited as respondents in Federal Trade Commission com- 
plaints, where such action is warranted, than is currently the case. 
In addition, television licensees, who are ultimately responsible for 
what is broadcast on their channels, as well as networks, should also 
be made parties to Federal Trade Commission actions involving false 
and misleading advertising. 

Regarding existing statutory authority in this area, the subcommit- 
tee believes that certain deficiencies now exist and should be remedied 
by further legislation. Too frequently false and deceptive claims 
about products are continued on the airwaves for want of authority to 
remove them pending more intensive Federal Trade Commission in- 
vestigation and issuance of cease-and-desist orders. The injunctive 
remedy which the Commission now possesses with regard to foods, 
drugs, devices, and cosmetics, should therefore be expanded to enable 
the FTC to deal with false advertising of other products. In 


12In this connection, see Dec. 30, 1959, “Report to the President by the Attorney General 
on Deceptive Practices in Broadcasting Media,’ appendix BE, p. 85: “The disclosures 
relating to the quiz shows and payola make it clear that some reform is necessary. The 
actions which the broadcasting industry has itself taken are commendable, and no doubt 
it will continue to be alert to further possibilities of improvement. However, an affirmative 
statutory or to protect the public interest relating to broadcasting and advertising is 
placed upon Federal regulatory agencies. That duty cannot be transferred to the industry 
or exercised on the theory that industry self-regulation is by itself adequate.” 
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addition, the subcommittee feels that the criminal penalties provided 
in section 14 of the Act should be made applicable to broadcast licens- 
ees, networks, and advertising agencies. Such penalties are now 
applicable to advertisers only. 


2. Response of the Commission to rigged television quiz shows as 
deceptive business practice 

The subcommittee, like the Attorney General, is impressed with the 
predominance of the commercial motive which underlay both the 
production and broadcasting or rigged television quiz shows.** For 
the program producer, the quiz show was a “package” or “product” 
to be sold for a handsome profit. For the sponsor-advertiser, it was a 
method or technique for attaining a vast audience of prospective cus- 
tomers for his products. And oe the network and station licensee 
alike, it was a most popular portion of a broadcast schedule, compet- 
ing effectively with programs of other broadcasters and providing 
revenues running into millions of dollars. Moreover, as the subcom- 
mittee hearings amply demonstrated, the desire for economic advan- 
tage led almost inevitably to the use of fraud and deception in these 
particular television shows. In other words, the various forms of 
“rigging” or “control” employed in the quiz programs actually added 
to their economic or financial importance—for producers, sponsors, 
advertising agencies, and broadcasters alike. 

In view of these obvious facts, it is the subcommittee’s opinion 
that, despite the entertainment value which rigged television quiz 
shows may possess, they must also be recognized as unfair methods 
of reaping economic rewards—in other words, as unfair and decep- 
tive business practices. More specifically, the use and sale of 
rigged quiz programs may be considered “unfair methods of com- 
petition in commerce, and unfair or deceptive acts or practices in 
commerce” under section 5 of the Federal Trade Commission Act, 
in at least two ways: (a) first, and most significantly, they are 
deceptive sales promotion techniques employed by program spon- 
sors for the purpose of inducing the television audience to pur- 
chase sponsors’ products, and (6) they are themselves falsely rep- 
resented “products” sold by producers (whether independent pack- 
agers or networks) and used by broadcasters to further their own busi- 
ness interests. Because of this, the subcommittee, by letter of August 
18, 1959 (tr. 15-16, Oct. 6), requested information of the Federal 
Trade Commission concerning its views as to jurisdiction over rigged 
television quiz programs and what action, if any, it had taken in their 
regard, This information was supplied to the subcommittee by Earl 
W. Kintner, chairman of the Federal Trade Commission, and is sum- 
marized below (tr. 1-133, Oct. 12). 

(a) Commission investigation of rigged quiz shows.—Chairman 
Kintner’s initial reply to the subcommittee indicated that the Federal 
Trade Commission had made no investigation or taken any other 
action respecting deceptive television quiz programs (tr. 16-22, Oct. 6). 
In a subsequent letter to the chairman of the subcommittee, however, 
he corrected the earlier statement by noting that the staff of the Com- 
mission during 1956-58 had investigated a quiz program produced by 


18 See Attorney General’s Report, appendix E, pp. 73-76, where largely on the basis of 
evidence produced at subcommittee hearings, a similar view is expressed. 
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Entertainment Productions, Inc., known as “The Big Surprise” (tr. 
11-12, Oct. 12). This investigation was initiated upon receipt of a 
complaint of a former contestant to the effect that the program was 
not an honest contest of skill and knowledge, but was, in fact, a “fixed” 
or controlled performance. The staff of the FTC conducted its in- 
quiry on the premise that a “rigged” television quiz show was an unfair 
or deceptive act or practice in commerce and an unfair method of 
competition under section 5 of the Federal Trade Commission Act. 
The inquiry continued on a part-time basis for about 1 year and con- 
sisted largely of interviews with the program producer and its lawyers 
and inspection of the producer’s office files and records. Other pro- 
grams produced by Entertainment Productions, Inc., were not investi- 
gated. Contestants on “The Big Surprise,” other than the complain- 
ant, were not questioned. Early in the course of the inquiry, and for 
reasons not related to the FTC investigation, the program was re- 
moved from the air. - Thereafter, upon the submission of an affidavit 
by Entertainment Productions, Inc., to the effect that it had not mis- 
represented its program to the public, the FTC staff closed the investi- 
gation and no further action was taken. This procedure precluded 
any Commission determination of its jurisdiction with respect to de- 
7 quiz shows. 

he subcommittee cannot refrain from noting the opportunity 
which the FTC had in this investigation to expose the whole sordid 
hoax of the rigged television quiz shows. For at the very time that 
it was investigating “The Big Surprise,” other programs produced 
by Entertainment Productions, Inc., particularly the “$64,000” shows, 
as well as “21,” produced by Barry and Enright, were achieving phe- 
nomenal success, and largely on the basis of the same type fraud and 
deception. In addition, it was during the spring and summer of 1957 
that news articles appeared in certain prominent magazines and news- 
papers claiming that the television quiz programs were “rigged” and 
thoroughly “controlled” (supra, p. 19). That the staff of the FTC 
was on the right track in its investigation is shown by the fact that 
copies of these news articles were included in the Commission’s in- 
vestigational files concerning “The Big Surprise.” 

(b) Views of Chairman Kininer regarding FTC jurisdiction of 
rigged quiz shows.—Chairman Kintner’s views regarding FTC juris- 
diction of rigged quiz shows as deceptive business practices were 
somewhat unclear. In his letter of September 3, 1959, he too the 
position that the Federal Trade Commission had no jurisdiction over 
rigged television a programs where the sponsors’ products were 
not misrepresented, and that any such assumption of jurisdiction 
would amount to “censorship” of “entertainment” which the Con- 
gress never intended the Federal Trade Commission to exercise (tr. 
16-22, Oct. 6). Both points are based upon a sharp distinction be- 
tween the “advertising” and “entertainment” portions of a television 
quiz program and the assumption that the Federal Trade Commission 
Act applies to deception and falsity in the former but not the latter. 
Thus Chairman Kintner stated : 


The pertinent provision of law to be considered is section 5 
of the Federal rade Commission Act, which prohibits “un- 
fair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce * * *” Under that 
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section the Commission om many occasions has proceeded 
against false and deceptive advertising. However, the situa- 
tion [in the rigged television quiz shows] * * * does not 
involve any false or deceptive advertising, but rather what 
may be termed “deceptive entertainment” in the course of 
which advertisements, which are not challenged, were made 
(tr. 17). 


What is required, therefore, before the Federal Trade Commission 
Act can be called into play, according to Chairman Kintner, is the 
existence of “false or deceptive advertising,” and by that is meant a 
misrepresentation of the sponsor’s products. In support, Chairman 
Kintner quoted the following language from Northam Warren Corp. 
v. F.7.C., 59 F. 2d 196, 198 (2d Cir., 1932) : 
* * * where unlawful restraint of trade has been ordered 
to be discontinued it has always appeared that there was some 
dishonesty in labeling or marketing the goods * * * (tr.19). 


Deception in the “entertainment” part of a television quiz show, ac- 
cording to Mr. Kintner, is not in terms banned by the Act. Such “de- 
ceptive entertainment constitutes simply the surrounding circum- 
stances during which the nondeceptive advertisements were made, is 
not an intricate part of the sale and does not itself exploit consumers 
who are unable to protect themselves * * *” (tr. 19). Such is the 
traditional interpretation of the statute, and “absent a clear directive” 
(tr. 22) to the contrary by the Congress, must continue to be the inter- 
pretation. To interpret the Federal Trade Commission Act any dif- 
ferently, according to Chairman Kintner, would be to place the Com- 
mission in the position of exercising “censorship” of “deceptive enter- 
tainment,” which in turn could only lead, logically and ultimately, to 
a censorship of a// entertainment which in any way was used to pro- 
mote the sale or distribution of goods in commerce. Such an outcome 
would “* * * take the Commission far afield from what are pres- 
ently conceived to be its delegated functions” (tr. 21). 

Under close questioning by the subcommittee at its hearings on 
October 12, 1959, however, Chairman Kintner qualified to some extent 
the position noted above. Thus he acknowledged that the various 
court cases which he cited in support of his opinion were not exactly 
in point (tr. 64), and stated that there existed a “gray area” of the 
law within which the deceptive practices in television quiz programs 
might fall (tr. 21). In addition, he was careful to note that he was 
expressing his own opinion and not that of the full Commission (tr. 
21). Moreover, he acknowledged that there was some difference of 
viewpoint among the staff of the Federal Trade Commission as to 
jurisdiction in this matter, the investigation of the quiz program 
“The Big Surprise” being a case in point (tr. 20). 

And finally, while at one point expressing doubt that the courts 
would permit the Commission to intervene in rigged television quiz 
programs, at another he stated otherwise : 


What the courts would have done had we had all the infor- 
mation that this committee has and had brought a case, I 
don’t know. I think it would probably be one of those hard 
type cases whereby any order we might have issued would 
have been approved by the court (tr. 46). 
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As a result of the above record, the subcommittee summarizes 
Chairman Kintner’s position concerning FTC jurisdiction in the 
case of rigged television quiz programs as follows: Because of the 
practical difficulties involved, the threat of “censorship” of enter- 
tainment, and his belief in the efficacy of business self-regulation, he 
doubts the wisdom of granting such jurisdiction to the Federal Trade 
Commission, but he recommends that it should go to the Federal 
Communications Commission. Relying on court precedents and the 
traditional definition of “false and deceptive advertising,” he denies 
jurisdiction of his Commission, But in acknowledging the breadth 
of purpose and scope of the Federal Trade Commission Act, as well as 
the realities of modern sales promotion, he concedes the possibility 
of jurisdiction. 

3. Adequacy of Commission authority over deceptive quiz programs 

In view of the position of Chairman Kintner, as noted above, 
the subcommittee feels that it should state its opinion that the Fed- 
eral ‘Trade Commission had ample authority to proceed against 
the marketing and use of rigged television quiz show programs as 
a deceptive business practice within the meaning of Section 5 of 
the Federal Trade Commission Act. Both the language and pur- 
pose of the act, as well as the nature and objective of the deception 
involved, appear to support this view. 

(a) Nature and purpose of the Federal Trade Commission Act.— 
Section 5 of the Federal Trade Commission Act declares unlawful 
“unfair methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce.” '* Obviously the scope of such general 
language is extremely broad, and when interpreted and applied as in- 
tended by its formulators is capable of meeting changing needs. For, 
as the Supreme Court has noted, Congress made no attempt to give 
precise meaning to the words of the statute, but delegated to the 
Commission the power and duty to apply them to concrete situations 
as they arose (/.7.C. v. R. F. Keppel & Bros., Ine., 291 U.S. 304 
(1934)). Oras Gerard C. Henderson expressed the view of the origi- 
nators of section 5: 


The forms of unfair and oppressive competition are myriad. 
By the time Congress has discovered and defined a dozen, a 
dozen more will be devised and put into operation. A tri- 
bunal should be created, with power to mold and adapt the 
law to each new situation. (Zhe Federal Trade Commis- 
sion (1924), p. 18). 
The FTC, therefore, was intended to serve as a specialized agency for 
developing the law relating to unfair competition and deceptive busi- 
ness practices. 


It would operate along the periphery of the antitrust law; 
and as an administrative agency gradually etch out—on a 
case by case basis—an array of unfair trade practices which 


% Until 1938 sec. 5 prohibited only “unfair methods of competition in commerce.” The 
Wheeler-Lea Act of 1938 added the words “and unfair or deceptive acts or practices in 
commerce” as an antidote to restrictive court decisions holding that the Act could not be 
invoked for the protection of consumers, however grievously injured, unless an injury to 
competitors could be proved. The increased authority of the Federal Trade Commission 
under the amendment is obvious. 
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would be categorized as illegal. Thus the venture envisaged 
was essentially of a [continuing] pioneer nature, with the 
Commission ever vigilant and abreast of the changing mores 
in the business economy. (Commission on Organization of 
the Executive Branch of the Government, Committee on In- 
dependent Regulatory Commissions, Staff Report on the 
Federal Trade Commission (mimeographed, Sept. 30, 1948), 
I-1a.) 


Accordingly, the Commission was not to be limited in the perform- 
ance of its function by a traditional interpretation of the law which 
is too narrow for effective control of current deceptive business prac- 
tices. In upholding an FTC order banning a lottery as an unfair 
method of competition, the Supreme Court said: 


* * * respondent argues that the practice is beyond the 
reach of the Commission because it does not fall within any 
of the classes which this Court has held subject. to the Com- 
mission’s prohibition. [Citations omitted. ] But we can- 
not say that the Commission’s jurisdiction extends only to 
those types of practices which happen to have been litigated 
before this Court. 

Neither the language nor the history of the Act suggests 
that Congress intended to confine the forbidden methods to 
fixed and unyielding categories (7.7.0. v. R. F. Keppel & 
Bros., Inc., 291 U.S. 304, 309-310 (1984) ). 


These observations are pertinent to an understanding and apprecia- 
tion of the Commission’s authority to take action against the type of 
deception involved in the rigged television quiz programs. For if it 
can be shown that such deception was a significant factor in advanc- 
ing the economic and competitive positions of sponsors,’ producers, 
and broadcasters, the history and language of section 5 confirm the 
power of the Commission to proceed against it, despite the novelty of 
the deceptive practice or the difficulty involved in such administrative 
action. 

(6) Nature and economic role of deceptive quiz shows.—The record 
bears out how a rigged television quiz program advanced the economic 
interests of the parties involved in its presentation to the viewing 
public. Such a showing can be made, in part at least, by reference 
to two important economic characteristics of the television industry. 

One such characteristic is the common dependence of advertiser, 
program producer, licensee and network upon the numerical size of 
the viewing audience. Audience size is recorded on the basis of com- 
parative statistical projections. These studies are conducted by 
various independent rating organizations, whose findings are published 
and followed closely in the industry.*® The survival of sponsored 
commercial television programs rests largely upon the ratings ac- 


15 See “Report to the President by the Attorney General on Deceptive Practices in Broad- 
casting Media,” Dec. 30, 1959, appendix E, pp. 73-76, where, after analyzing the evidence 
at our subcommittee hearings, the Attorney General concludes that the deceptive quiz 
shows reflect the “malign influence” of commercial selfishhess resulting from the pressure 
of advertising revenués on television programs. 

1% The subcommittee intends to study the authenticity of “ratings’’ and the desirability 
in the public interest of their use 4s criteria of the cofitent and balance of radio and 
television programs. 
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corded them as compared with ratings of rival programs, Sponsors 
and their advertising agencies are interested in the television medium 
to the extent that it can assure them the largest viewing audience before 
which they can parade their wares. The sums demanded and paid for 
air time and for program packages are generally controlled by the esti- 
mate of all interested parties as to what the audience ratings will be, 
The interest of the advertising agency is, in a sense, parallel to that of 
the sponsor, for the agency’s fee is a fixed percentage of amounts paid 
by the sponsor for advertising facilities. Ratings are important to 
station licensees. By having a highly rated nationally televised pro- 
gram, the station derives larger revenue from the network and also 
from local programs contiguous to the highly rated network program. 

The second characteristic to be noted is the close link between a tele- 
vision program and the product it promotes. There is an assumption, 
generally borne out by experience, that the more extensively a com- 
modity is advertised, the greater will be its sales. There is a con- 
nected assumption that sales are similarly increased if the buying 
public can be induced to associate the commodity with personalities, 
images and ideas that are pleasing or command admiration. Thus a 
pronounced tendency of modern advertising and sales promotion is to 
invoke pleasant associations with commodities in the minds of poten- 
tial consumers rather than to provide information as to composition 
or price on which more rational buying might be based. This tend- 
ency is particularly noticeable and effective in television, where the 
combination of visual and sound techniques for program presentation 
provides excellent opportunity for the development of such associa- 
tions. In television, also, the advertiser’s intention is to create a high 
degree of identification of the program with the sponsor’s product in 
the minds of the viewing isictiaaie: For example, with regard to 
some of the television quiz shows investigated by the subcommittee, 
the product “Geritol” was very closely identified with the program 
“91”, and “Revlon” became almost synonymous with the “$64,000 
Question”’.27 

Because of these characteristics—the central importance of audience 
size as reflected in program ratings and the close identification of 
program content and advertised product—the economic function of 
popular, attractive television shows is obvious. For such shows both 
increase the size of viewing audiences and promote the most 
positive and favorable identification between program and spon- 
sor’s product. In the case of the television quiz shows, there is abun- 
dant evidence of the zealous, and at times almost frenzied efforts of 
producers, advertisers and advertising agencies to provide ever more 
exciting and popular performances. And there is even more evidence 
that fraud and deception were commonly accepted methods for satis- 
fying those efforts. For “controls” and “rigging” apparently were 
the indispensable requisites to the achievement of excitement, drama 
and suspense in television quiz shows (not to mention the maintenance 
of budgetary limits). 


Mr. George Abrams, former president of Revlon, testified that “$64,000 Question” 
achieved an 85 percent sponsor-identification rating (tr. 840, Nov. 5). 
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In the subcommittee’s view,‘these various facts provide adequate 
support for the contention that the use and marketing of rigged tele- 
vision quiz shows, completely apart from the traditional “advertising” 
portion of such programs, are unfair and deceptive business practices 
within the terms of the Federal Trade Commission Act. And more 
important, they suggest the need of interpreting and applying that 
important statute in such a manner that it will not be confined to “fixed 
and unyielding categories” of such business practices, but shall be truly 
responsive to the needs of changing times. It may be doubtful that 
rigged quiz programs will ever again reach the prominent place they 
once occupied in American television. The point is that the Federal 
Trade Commission Act is a very broad statute which, properly admin- 
istered, was sufficient to meet the problem of the rigged quiz show. 
Properly administered, it is capable of meeting different, but equally 
deceptive business practices in the future. 


F. SELF-REGULATION ALONE CANNOT BE RELIED UPON TO REACH THE 
GOAL OF HONEST USE OF THE AIRWAVES IN THE PUBLIC INTEREST 


The networks and other participants in the deceptive TV quiz shows 
resist extension of governmental authority over their use of the air- 
waves. The networks claim that the existing authority to regulate 
their individually owned stations is sufficient. They promise that by 
self-regulation they will clean their own house (tr. 936, 937). Evffec- 
tive as self-regulation may be in certain areas, experience and certain 
fundamental conditions establish that there is little if any likelihood 
that it would work any better in the future than it has in the past. In 
large part, this is attributable to the ceaseless pressures by sponsors 
and others for the tremendous profits accruing to shows which have 
high audience ratings. 

This fundamental condition is recognized by the Attorney General 
of the United States in his December 30, 1959, report to the President 
on “Deceptive Practices in Broadcasting Media.” After reviewing the 
testimony before the subcommittee pertaining to (a) Revlon’s con- 
trol as sponsor over the programs “$64,000 Question” and “$64,000 
Challenge” and its resultant enormous sales increases; and (6) the 
tremendous sales increases of Pharmaceuticals, Inc., attendant upon 
its sponsorship of “21,” the Attorney General’s report states, at 
page 22: 

It may be seen from the foregoing that at least part of the 
broadcasting industry is organized upon an economic base in 
which advertising revenue operating through the networks, 
exercises enormous influence upon the programs as well as 
the commercials ultimately emitted through the facilities of 
the local broadcasting stations. This system has, of course, 
produced programs of great benefit to the American public. 
However, it is obvious that the pressures to use the medium 
primarily for advertising purposes, rather than for com- 
munications purposes, may, as has been the case with the quiz 
shows, produce quite the opposite results. Therefore, some 
form of regulation of malign influence appears to be neces- 


sary. 
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In his letter of transmittal to the President (see appendix E, p. 65) 
the Attorney General stated : 


However, the disclosures recently made with respect to cer- 
tain advertising and other practices indicate that “naked 
commercial selfishness,” rather than factors of public service, 
has too often been the principal motivation for much of the 
matter that has been broadcast."* 


But apart from the well-grounded fear that self-regulation would 
again result in programs keyed to anticipated profits of the advertiser 
instead of to serving the public interest, there is testimony that new 
laws would have to be enacted in order to clothe the networks with 
sufficient authority to do the job of housecleaning. 

At our October 9, 1959, hearings, Mr. Thomas K. Fisher, vice presi- 
dent and general attorney, CBS Television Network, testified : 


Those of you who are lawyers will realize that in our in- 
vestigations [of the rigged TV shows] we were restricted by 
two factors. We had to be reasonably sure of our ground be- 
fore we could act against a program, use of the enormous 
potential liability to the outside producers who owned these 
programs. Also, we were handicapped by the fact that as a 
private party we do not have subpena power or the power to 
get evidence under oath (tr. 659). 


By Mr. Fisher’s own admission it is impossible for a thorough 
investigation to be conducted by a network since it lacks the govern- 
mental power of subpena. 

The most conclusive evidence of the inadequacy of self-regulation 
is found in the testimony of witness after witness for the networks, 
advertisers and sponsors that they were wholly ignorant of the facts 
constituting one of the most gigantic hoaxes ever perpetrated on the 
American people. 

At our November 5, 1959, hearings, Mr. Robert E. Kintner, presi- 
dent of the National Broadcasting Co., testified : 


Number one, the NBC management did not know of the 
rigging of quiz shows. If we had known about it, we would 
have stopped it. We were as much deceived as was the pub- 
lic, but we were deceived by a small group of people in the 
production field and the contestant field (tr. 908). 


Mr. Kintner again testified : 


* * * T would like to go back to mid-August 1958. That 
was the first time I had any reason to believe that any quiz 
show was engaged in collusion with its contestants. This 
was not only the first time that I, as the operating head of 


8 The Attorney General states in his report (see appendix E, pp. 85-86) : 
“While advertising revenue must continue to serve as the economic base for the industry, 
it should not be permitted to overwhelm it. As long ago as 1922 Herbert Hoover, then 
Secretary of Commerce, stated with respect to radio: 

“Tt is inconceivable that we should allow so great a possibility for service, for news, 
or en ees for education, and for vital commercial purposes to be drowned in adver- 

sing chatter.’ 

“The current disclosures have shown that at least at times the pressures of commercial- 
ization operate not only to produce ‘advertising chatter,’ but also to debase program con- 
tent itself, with demoralizing consequences.” 
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NBC, the president, knew, but the first time that Robert 
Sarnoff, the chief executive officer and chairman of the board, 
and it was the first time that David Adams, senior executive 
vice president, had any inkling of the possibility of col- 
lusion in the quiz shows (tr. 910-911). 


Mr. Kintner again testified : 


May I add here that there is no question but National 
Broadcasting Co. was taken by Barry and Enright (tr. 915). 


Again Mr. Kintner testified : 


1. NBC has never been a party to quiz show rigging. We 
were just as much a victim of the quiz show frauds as the 
public (tr. 926). 


At the November 6, 1959, hearings, Mr. Frank S. Stanton, president, 
Columbia Broadcasting System, Inc., testified : 


I want to say here and now that I was completely unaware 
until August 8, 1958, of any irregularity in the quiz shows 
on our network (tr. 1043) .?° 
At the October 9, 1959, hearing, Mr. Thomas K. Fisher, vice presi- 


‘ 


dent and general attorney, CBS Television Network, testified : 


* * * millions of American viewers were deceived. So 
were we (tr. 659). 


At our November 4, 1959, hearings, Mr. Martin Revson, executive 
vice president of Revlon, sponsor of “$64,000 Question” and “$64,000 
Challenge,” testified : 


I never had the slightest knowledge that any contestant 
was fed advance information as to any question (tr. 360). 


Charles Revson, president of Revlon, Inc., testified : 


Mr, Devine. And you apparently would like to leave this 
committee with the impression that you and your company 
were hoodwinked as was the general public; is that correct ? 

Mr. Revson. Ido. I certainly do (tr. 593). 


At our November 4, 1959, hearings, Mr. James Webb, president of 
C. J. LaRoche & Co., Inc., one of the advertising agencies for Revlon, 
testified : 


When I first heard accusations that contestants had been 
given advance information as to questions, I was shocked and 
id not believe them. Until I read of Mr. Cugat’s testimony 
[Nov. 3, 1959] I never suspected that there was any dishon- 
esty in these shows (tr. 498). 


At our October 9, 1959, hearings, Mr. Richard A. R, Pinkham, 
vice president, Ted Bates & Co., the advertising agent for Colgate 
on the “Dotto” shows, testified : 


19 Tt should be observed here that these professions of ignorance were made despite the 
appearance in 1957 of widely circulated articles (Time, Apr. 22, Look, Aug. 20, New York 
World Telegram & Sun, Apr. 17-20) impugning the integrity of quiz shows. Both net- 
work presidents denied knowledge of any such mattér in 1957 (tr. 949-951, Nov. 5; tr. 
1059-1069, Nov. 6). See supra, pp. 19, 27. 
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Mr, Lisuman. Did your agency know at any time during 
the course of the “Dotto” program that questions and answers 
were being furnished to the contestants in advance of their 
appearance? 

r. Prnguam. Absolutely and categorically “No” (tr. 
547). 

Mr. Pinkham at another point stated that his ignorance of the 
rampant fixing of television quiz shows was attributable to his having 
lived in a “dream world” (tr. 582). 

The subcommittee feels that it is not reasonable to expect persons 
who have profited in the past from deceptive use of the airwaves in 
blissful ignorance of the fraud to become vigorous guardians of the 
public interest. We have had the experience that when left to their 
own devices the networks and others concerned have negligently per- 
mitted broadcasting facilities to be used in perpetrating a public 
fraud and at the same time have negligently permitted themselves 
also to be taken in by the same deceit. 

The revelations at our television quiz show hearings establish that 
the statutory theory of holding individual licensees alone responsible 
for the public interest use of the airwaves, and the drastic nature of 
the statutory sanctions of revocation and refusal to renew licenses, 
have not worked. It now becomes the duty of Congress and the com- 
missions concerned promptly to enact and enforce measures which will 
insure that the public, and not private, interest is paramount in de- 
termining how licensed broadcasting facilities will be used. 


VI. Tue Neep ror AFFIRMATIVE ComMMISSION ACTION IN FURTHER- 
ANCE OF THE Pusiic INTEREST 


1. In the Federal Trade Commission Act and in the Communica- 
tions Act of 1934, Congress delegated broad powers to the respective 
Commissions for day-to-day administration of those statues in the 
public interest in the expectation that the powers would be exercised 
vigorously and intelligently. To cope with the rapid pace of tech- 
nological and industrial change, broad, general standards were pro- 
vided for policy guidance, It was anticipated that expert adminis- 
trators, working within the confines of such standards and in intimate 
daily contact with the problems entrusted to them, would be alert and 
imaginative in meeting the ever-novel and perplexing difficulties 
arising from time to time. The subcommittee’s hearings on television 
quiz programs suggest that these hopes have fallen short of accom- 
plishment. Thus, further weight is added to the doubts of those 
who question not only the capacity of the agencies to function effec- 
tively in the public interest but the very foundations of the adminis- 
trative process itself. 

It should need no emphasis that an administrative agency, whether 
responsible for regulating a particular industry or a category of 
practices cutting across many industries, cannot assume a passive 
attitude in the face of the massed economic power now characteristic 
of American industry. To the extent that the public interest is served 
by the play of competitive forces, the Government has no reason to 
interfere. But where competition is not feasible, not desirable, or has 








36 REGULATORY COMMISSIONS AND AGENCIES 


not worked, the Congress has ftequently seen fit to take various deci- 
sionmaking functions out of private hands and to lodge them in gov- 
ernmental agencies. Where a valuable natural resource such as the 
broadcast spectrum is concerned, the public interest is so pressing 
that it is unthinkable that the use of such a resource should be left 
entirely to the unfettered discretion of private entrepreneurs. 

2. Accordingly, the Congress has established the Federal Com- 
munications Commission, among other reasons, to license the Nation’s 
broadcasting facilities and to superintend their use. Realizing the 

ossibility of abuse of such sweeping power by the Commission, the 
Congres expressly forbade the Commission to exercise “the power 
of censorship” or to “interfere with the right of free speech” by 
means of broadcast communications.*° It does not follow, however, 
that the prohibition against re insulates the Commission 
from any concern with the content of broadcasting. The Commis- 
sion is not merely “a kind of traffic officer, policing the wavelengths to 
prevent stations from interfering with each other” (supra, p. 23). 
According to the Supreme Court, the burden is on the Commission to 
determine the composition of that traffic. This means that, short of 
censorship, the Commission is under an affirmative duty to prescribe 
and enforce standards governing program content and balance in the 
public interest. Chairman Doerfer conceded in his testimony before 
the subcommittee that the Commission has a duty to review periodi- 
‘ally the overall programing performance of broadcast. licensees. 
This is to determine whether they have lived up to the public service 
representations made in the original applications (tr. 30-33, 99, 104, 
Oct. 10, 1959). 

The Federal Trade Commission has been charged principally with 
prevention of “unfair methods of competition * * *, and unfair or 
deceptive acts or practices in commerce.” #1 No organization knows 
better than the FTC the skill of devious traders in contriving in- 
genious and protean devices of self-aggrandisement at the expense of 
competitors and consumers. 

Implicit in the administration of the law is an obligation to carry 
out affirmative policies in the public interest. Commissions should 
not be neutral where the public interest is concerned. Administra- 
tors should be technically proficient in the performance of their duties. 
But above all, they should be genuinely dedicated to the public 
interest purpose expressed in the enabling statutes. 

3. Where a commission takes a passive view of its role, it is clear 
that the public interest suffers by default. Where a public evil is 
allowed to grow unchecked while administrators sit idly by and de- 
plore in silence, the Congress must exercise its duty of legislative 
oversight to restore lost public confidence. 

It would seem that an administrative agency with a vigorous and 
resourceful conception of its duties should take a larger view of its 
jurisdiction than that revealed by the Chairman of either FCC or 
FTC in our recent hearings. Where an affront to the public inter- 





2» Communications Act of 1934, as amended, sec. 326. 
“1 Federal Trade Commission Act, as amended, sec. 5. 
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est appears to be within the broad language of a regulatory statute, 
the agency involved should take appropriate corrective steps. Fear 
of reversal by the courts should not paralyze agency action in the 
face of novel situations. Where the case is one of first impression 
and the circumstances reasonably call for agency action, it is not up 
to the agency to prejudge the outcome on appeal to the courts. 

It is heartening that since the subcommittee held its quiz show 
hearings, both the Federal Trade Commission and the Federal Com- 
munications Commission seem to have exploded in a burst of regula- 
tory energy. It is hardly reassuring, however, that the concern of the 
two Commissions for vigorous entoetenning had to await a grand 
jury investigation, the subcommittee’s hearings, a public expression 
of dismay by the President of the United States, and a Presidential 
direction to the Attorney General of the United States to investigate 
the situation.”* 


VII. Payoua, Surrertrrious Apvertistnc Piucs, anp Acts AND 
Practices ResuLtTinec In Iwproper Use or Station LiceNses 


The Hess incident described on page 13 revealed that the dishonesty 
of quiz shows was but one example of the questionable acts and prac- 
tices that are common in the broadcasting and entertainment world. 
On November 6, 1959, a letter from Burton Lane, president of the 
American Guild of Authors and Composers, accompanied by a fact»:al 
memorandum, was introduced into the record of the subcommittee’s 
hearings (tr. 1136). The memorandum recited a number of practices 
alleged to be prevalent in the broadcasting and music publishing and 
recording industries. Examples were cited from the music trade press 
and from publications of national circulation. The alleged practices 
cover a wide range running from the creation and publication of a 
song through the recording stage to the numberless promotion de- 
vices now employed to make a song a commercial “hit.” A slang 
term, one scarcely known outside the music business, and then only to 
designate a oe kind of commercial bribery, was rapidly stretched 
to cover a galaxy of fraudulent and oppressive techniques. “Payola” 
is fast securing a place for itself in the language. 

Subsequent exploratory investigation by the subcommittee staff in- 
dicates that “payola” is rampant in practice as well. The subcommit- 
tee has received complaints from every part of the country about re- 
strictive and deceptive practices involving management and employees 
of broadcasting networks, stations, independent program suppliers, 
music publishers, performing rights licensing organizations, phono- 
graph record manufacturers, pressers, and distributors, press and 
public relations agents, advertising agencies, recording artists, and 
talent brokers and managers. 

These complaints, other allegations pertaining to improper use of 
licensed broadcasting facilities, and the adequacy of existing laws and 
regulations pertaining to the public interest use of the airwaves, are 
now under intensive investigation by the subcommittee. It is ex- 

ected that in the near future hearings concerning these matters will 
e scheduled. 


2 See, e.g., New York Times, Oct. 23, 1959. 
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VIII. LeetsnativE AND ADMINISTRATIVE RECOMMENDATIONS 


The record reviewed in part V shows how far certain advertisers, 
producers, and others will go to wring the last possible dollar of profit 
out of the privilege of using the airwaves. They have ruthlessly ex- 
ploited many persons in all walks of life, including a member of the 
faculty of a great institution of learning, a minister of religion, the 
executive director of a national organization of business jie profes- 
sional women, a labor organizer, and, worst of all, children, for their 
private gain. They not only used children as pawns on their rigged 
shows; they also instructed them to lie, even to their parents or 
guardians, about the fact that they had been coached. After the 
rigging of quiz shows was publicly disclosed and the grand jury in- 
vestigation begun, some producers tried to persuade contestants to 
become criminals by giving perjured testimony before the grand jury. 

This sordid story demonstrates the futility of the theory underlying 
the present statute that the use of the airwaves in the public interest 
can be assured by holding only station licensees responsible for every- 
thing they broadcast. It shows that many station licensees have vir- 
tually surrendered control of programing during the best broadcasting 
time to the networks, who in turn have often abdicated control to 
advertisers. It points unmistakably to the need for further legislation 
to strengthen the controls over station licensees and to impose legal 
responsibility for adhering to the statutory policy on all persons who 
in fact exercise any measure of control over radio and television 
programs. 


TO AMEND THE FEDERAL COMMUNICATIONS ACT OF 1934, AS AMENDED 


To bring to an end existing abuses in the use of the airwaves, and to 
provide greater assurance that they will be used in the public interest, 
the subcommittee makes the following recommendations for legis- 
lation: 

1. It is contrary to the public interest for a radio or television sta- 
tion to be used for broadcasting any program which purports to 
present a bona fide contest of Shaw latan or skill if, in fact, such 
contest or any part thereof is in any way “rigged” or “fixed” and if 
the program is produced or broadcast with intent to deceive viewers 
or listeners into believing that the contest is bona fide. 

It is therefore recommended that the Communications Act of 1934 
be amended so as to make it a criminal offense for any person, with 
intent to deceive viewers or listeners, (1) to broadcast or participate 
in the broadcasting, or to produce or participate in the production for 
broadcasting, of any such program, or (2) to conspire with others to 
do any act so prohibited. 

2. A new subsection should be added to section 312 to empower the 
FCC to suspend station licenses for brief periods upon a finding that 
a station, having previously been warned by the Commission that 
its programs are not serving the public interest, has continued the 
violation. 

3. A new section should be added to the Act requiring that radio and 
television networks be licensed by and be subject to the regulations of 
the Federal Communications Commission for a term of not to exceed 
3 years, with provisions for renewals thereof. The license and re- 
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newal should be conditioned upon a determination by the FCC after a 
hearing of record that the issuance or renewal is in the public interest. 
The section should also provide guidelines as to what constitutes the 
public interest as used in this section. Included in such guidelines 
should be a requirement prohibiting the network (a) from furnishing 
deceptive material to any radio or television station; (>) surrender- 
ing control of material to be broadcast to an advertiser, advertising 
agency, producer, or any person other than a licensee; (¢) using any 
broadcasting facility, directly or indirectly, in promoting the sale or 
distribution of the product or service of any company or person in 
which it has any direct or indirect financial or beneficial interest and 
(d) entering into any contract which would limit the ability of any 
station licensee to fulfill its responsibility to operate in the public 
interest. 

4. Section 317 should be amended to require announcement of pay- 
ments made not only.to licensees but also to any other individuals or 
companies for advertising “plugs” on behalf of third parties on spon- 
sored programs. Provision should be made to prohibit payment to 
any person or company or the receipt by any person or company for 
the purpose of having included in a broadcast program any material, 
whether vocal or visual, without having announcement made on the 
program that the showing or hearing of such material has been paid 
for. Criminal penalties should be imposed upon any person or com- 
pany who violates this section as amended. 

5. Section 310 should be amended so as to prohibit direct or indirect 
payoffs of competing applicants, except in the proved amount of out- 
of-pocket expenses, and to prohibit swap-offs between applicants for 
other licenses whether or not the proceeding is pending in the Com- 
mission or in a court of appeal from the Commission. Upon approval 
by the Commission of any such proposed payoff, it should issue public 
notice of such approval, said notice to inform the public that for a 
pores of not less than 30 days thereafter other applications for a 
icense for the same facility may be filed with the Commission.”* 

6. Section 307 should be further amended by adding a requirement 
for public hearing in the community in which the station is located, 
or is to be located, before the issuance of any radio broadcasting (in- 
cluding television) license. Interested parties should be afforded 
opportunity to be heard.** 

7. Section 310 should be amended to declare the policy of Congress 
to prevent trafficking in licenses. It should prohibit a newly <ithin 
ized licensee or transferee from engaging in a voluntary sale of his 
station for a period of 3 years after the grant is made, unless it be 
shown affirmatively that the proposed transfer is in the public interest, 
the Commission being required to hold hearings on this issue in the 
community in which the station is located. Such showing could be 
made, for example, on the basis that the licensee no longer has the 
necessary operating capital to continue operations or that principal 
parties involved in the operation have died or have become incapaci- 
tated to continue operations. Whenever an application for approval 


23 “Independent Regulatory Commissions,” H. Rept. 2711, 85th Cong., 2d sess., pp. 11, 
37-41 (1959), and see also Hearings, Special Subcommittee on Legislative Oversight, 85th 
Cong., pt. 8, pp. 2908 et seq., 2930 et seq., 2953 et seq. (May 15, 20, and 21, 1958). 

susgindependent Regulatory Commissions,” H. Rept. 2711, 85th Cong., 2d sess., p. 12 
( ). 
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of a transfer is filed, the Commission should cause public notice to be 
given of the filing and application, including the amount of considera- 
tion to be given therefor. 

The clause which forbids the Commission to consider whether the 
public interest would be served by the transfer of the license or permit 
to some person other than the proposed transferee, should be repealed. 

In all cases of proposed transfer of licenses or permits or of a con- 
trolling interest in a licensee the Commission should be required to 
hold a public hearing in the community in which the station is located 
prior to approving a proposed transfer unless it makes and enters in 
its minutes, which shall be available for examination by the public, 
a statement of the reasons establishing that the public interest will be 
served by approving the transfer without a hearing.” 


FOR ADMINISTRATIVE ACTION BY FEDERAL COMMUNICATIONS COMMISSION 


The subcommittee recommends that the FCC take administrative 
action along the following lines: 

1. To monitor programs broadcast by licensees to the extent neces- 
sary to determine whether the program balance is in the public 
interest. 

2. To require station licensees to make audio tape copies of all 
so-called personal interview type programs, retain same for a period 
of not less than 30 days from the date of broadcast and, upon request, 
make same available to the Commission. 


TO AMEND THE FEDERAL TRADE COMMISSION ACT, AS AMENDED 


In order that deceptive business practices, including false and mis- 
leading advertising over the Nation’s airwaves, might be dealt with 
more effectively, the subcommittee makes the following recommenda- 
tions: 

1. The Federal Trade Commission Act should be amended to em- 
power the Commission to seek a temporary restraining order, pending 
completion of its investigation and disposition of a complaint, in 
all types of unfair or deceptive business practices under section 5 of 
the Act. At present, the Commission has such authority only in the 
case of the false advertisement of food, drugs, devices, and cosmetics. 

2. Section 14 of the Act should be amended to make broadcast 1i- 
censees, networks, and advertising agencies subject to the criminal 
penalties of that section. Presently, with minor exceptions, only ad- 
vertisers (manufacturers, packers, distributors, and sellers of com- 
modities advertised) are subject to such penalties. 


% “Independent Regulatory Commissions,” H. Rept. 2711, 85th Cong., 2d sess., p. 11 
(1959). 


SEPARATE VIEWS OF WILLIAM L. SPRINGER, STEVEN B. 
DEROUNIAN, AND SAMUEL L. DEVINE 


We agree with most of the conclusions and the recommendations as 
stated in the report. Although we have the highest regard for Chair- 
man Harris and our colleagues on the subcommittee, we could not in 
good conscience subscribe to the report in full. We make these sep- 
arate views known because we believe it is important to state funda- 
mental differences where they are backed up by good moral, judicial, 
or legal reasoning. -Our difference in views has been confined chiefly 
to some of the findings with reference to the Federal Trade Commis- 
sion. 

Without citing any judicial or legislative authority to support their 
position, the subcommittee has chosen to substitute its judgment for 
that of experts in the field of trade practices, in arriving at a positive 
legal determination of a question involving the jurisdiction of the 
Federal Trade Commission. 

Let us examine the facts in this matter. 

The Chairman of the Federal Trade Commission, Earl W. Kintner, 
testified before the subcommittee on the legal point as to whether or 
not the Federal Trade Commission had jurisdiction, under section 5 
of the Federal Trade Commission Act, to prevent deceptive practices 
involving television program content. 

What are Mr. Kintner’s qualifications to render an opinion on this 
fine, legal point in a technical field ? 

First, he has served as a staff member of the Federal Trade Com- 
mission for 5 years under both Democratic and Republican adminis- 
trations. Secondly, he served as the general legal counsel of the Com- 
mission for an additional 6 years. Third, he is now Chairman of the 
Commission. 

Despite the characterization of his testimony by the subcommittee 
as “unclear,” it is our opinion that his testimony on the question of 
lack of jurisdiction of the Federal Trade Commission in these cases 
was quite clear. We cite the following from the record of the 
hearings: 


Mr. Springer. You are drawing your line, I take it, Mr. 
Chairman, on the premise that you ‘deal with the advertiser 
and his advertisements alone; is that correct ? 

Mr. Kintner. That is correct. 

Mr. Sprincer. So it is your thought, then, that your juris- 
diction in the radio and television field extends only to false 
advertisements and actions against the advertiser who pro- 
duces that advertisement; is that correct ? 

Mr. Kintner. Yes, that is correct. 

* ok * a * 


Mr. Sprincer. Is your legal counsel present ? 
Mr. Kinrner. Yes. 
41 
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Mr. Sprincer. So that it may be clear for the record 
it on the advice of the legal counsel to the Commission _ 
you take the position that you do not have authority pres- 
ently under the law to regulate these practices which have 
been revealed before this subcommittee this last week ? 

Mr. McCaut ey. That is right. 

Mr. Kintner. Mr. McCauley, the General Counsel, pre- 
pared the letter which I submitted to Mr. Harris on this 
problem. 

Mr. Sprincer. May I ask Mr. McCauley if his opinion is 
based on all the legal authorities he can find on the subject? 

Mr. McCautery. That is right, sir. 


Could there be any misunderstanding by anyone from the reading 
of this record as to Mr. Kintner’s opinion, that of his General 
Counsel, as to the lack of jurisdiction of the Federal Trade Com- 
mission in the particular situation involving the program content of 
a television show ? 

The subcommittee, in the report, states that— 


the subcommittee feels that it should state its opinion that 
the Federal Trade Commission had ample authority to pro- 
ceed against the marketing and use of rigged television quiz 
show programs as a deceptive business practice * * *, Both 
the language and purpose of the act, as well as the nature and 
objective of the deception involved, appear to support this 
view. 


Thus, the Federal Trade Commission and the subcommittee in this 
report are in direct contradiction as to the jurisdiction of the Federal 
Trade Commission to act in these cases. There is, between the Federal 
Trade Commission and the subcommittee, a serious difference of 
opinion as to the law applicable in the public interest. 

Why did not the subcommittee recommend a change in the lan- 
guage of the statute to make it very clear that the Federal Trade 
Commission has such jurisdiction as the subcommittee says it has? 
With such a change, the Commission could undoubtedly act and the 
subcommittee would have discharged its duty in this instance. The 
subcommittee makes no such recommendation. 

Our TV quiz hearings in the fall of 1959 disclosed beyond any doubt 
that a great fraud was perpetrated on the American public. 

It is the duty of the Congress to provide the interested regulatory 
agencies with adequate tools to prevent a repetition of this occurrence. 
Where the statutory authority of the agency is not clear, it is the 
responsibility of the C ongress to make it clear. That responsibility is 
not discharged by entering into a legal argument with the agency in 
question. 

If the subcommittee believes that the Federal Trade Commission, 
in addition to its other duties to protect. the American public against 
deceptive and fraudulent advertising, should have the authority to 
examine TV program content in order to determine whether a spon- 
sor is using deceptive entertainment to attract an audience for his 
product, then it should propose Jegislation which would accomplish 
that purpose. 
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In short, it is our position that the subcommittee, instead of criti- 
cizing the Federal Trade Commission, should be recommending 
legislation to make it crystal clear that the Federal Trade Com- 
mission has the power to proceed where deceptive trade practices 
are used in program content on television or radio. 

Failure to give the Federal Trade Commission clear jurisdiction is 
tying one of the arms of the Commission behind its back in the attempt 
of the Commission to enforce good trade practices in business in gen- 
eral, It should not be the purpose of this subcommittee to substitute 
its judgment for agency experts who have been in the field for years, 
but to supplement ‘and augment the agency with legislation by which 
it can get the job done. 

Wim L. Sprincer. 
Steven B. Derountan. 
Samuet L. Devine. 








APPENDIX A 
Rutes or PROCEDURE 


The following rules of procedure were adopted by the Special Sub- 
committee on Legislative Oversight on May 20, 1959: 


RULES OF PROCEDURE 


SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


(Adopted May 20, 1959) 


(Issued pursuant to H. Res. 7, H. Res. 56, and rule XI (26 (k) and (1), Rules of 
the House of Representatives, 86th Cong. (H. Doc. 458, 85th Cong.) ) 


1. The subcommittee shall conduct investigations pertaining to the 
workings of the independent regulatory commissions and agencies 
which are subject to the jurisdiction of the parent committee and per- 
taining to the adequacy of existing commission and agency laws and 
regulations and their sSintniatteion. The investigations are intended 
to assist the subcommittee in making legislative or other recommenda- 
tions to the Congress and to the administrative commissions and agen- 
cies, and to fulfill the duty of legislative oversight and supervision 
provided in the Legislative Reorganization Act of 1946. 

2. The subject of any investigation in connection with which wit- 
nesses are summoned or shall otherwise appear shall be announced by 
the chairman of the subcommittee before commencement of any hear- 
ing. The information sought to be elicited in the hearing shall be 
relevant and germane to the subject as so stated. 

3. Subpenas shall be signed and issued by the chairman of the 
Committee on Interstate and Foreign Commerce or any member of the 
subcommittee designated by the chairman. Witnesses shall be sub- 
penaed at a reasonably sufficient time to be determined by the chair- 
man in advance of any hearing, in order to give the witness an oppor- 
tunity to prepare for the hearing and to employ counsel shoul he 
so desire. 

4. If the subcommittee determines that the interrogation of a wit- 
ness in a public hearing might endanger national security or unjustly 
injure his reputation or the reputation of other individuals, the sub- 
committee shall interrogate such witness in an executive session for 
the purpose of determining the necessity or advisability of conducting 
such interrogation thereafter in a public hearing. 

5. Attendance at executive sessions shall be limited to members of 
the subcommittee, its staff, and other persons whose presence is re- 
quested or consented to by the subcommittee. 

6. All discussion, testimony, and action occurring in executive 
session shall be kept secret and shall not be released or used in public 
sessions without the consent of the subcommittee. 

45 
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: All other hearings shall be public. 

8. A subcommittee quorum for the purpose of taking testimony 
shall consist of not less than two members. No hearing shall be con- 
ey in the absence of a quorum of the subcommittee. 

9. All witnesses at public or executive hearings who testify as to 
matters of fact shall give all testimony under oath or affirmation. 
Only the chairman or a member of the subcommittee shall be em- 
powered to administer such oath or affirmation. 

10. A complete and accurate record shall be kept of all testimony 
and proceedings at hearings, both in public and in executive session. 

11. Any witness or his counsel, upon approval of the chairman and 
at the expense of the witness, may obtain a transcript of public testi- 
mony of the witness. 

12, Any witness or his counsel, upon approval of the chairman and 
at the expense of the witness, may also obtain a transcript of any 
executive testimony of the witness when a special release of said testi- 
mony prior to public release is authorized by the chairman, or after 
said testimony has been made public by the subcommittee. 

13. At every investigative hearing, public or executive, witnesses 
may be accompanied by their own counsel for the purpose of advising 
them concerning their constitutional rights. The failure of a w itness 
to secure counsel shall not excuse such witness from attendance in 
response to a subpena. 

14. The participation of counsel during the course of any investiga- 
tive hearing shall be limited to advising the witness as to his consti- 
tutional rights. Counsel shall not be permitted to engage in oral 
argument with the subcommittee or to cross-examine, but shall con- 
fine his activity to the area of such advice to his client. 

This rule shal] not be construed as authorizing counsel to coach 
the witness, answer for the witness, or put words in the witness’ 
mouth, or as excusing a witness from testifying in the event his coun- 
sel is ejected for contumacy or disorderly conduct. 

15. The privilege of a witness to be accompanied by counsel shall 
not be exercised in such a manner as to interfere with the orderly con- 
duct of the investigative hearing or to diminish in any respect the 
subcommittee’s control of the conduct of such hearing. 

16. Any witness desiring to make a prepared or written statement 
for the record of the investigative proceedings in public or executive 
session, insofar as it is practicable, shall file a copy of such statement 
with the counsel of the subcommittee within a reasonable period of 
time in advance of the hearing at which the statement is to be 
Preemie. 

. All such statements so received which are relevant and ger- 
mane to the subject of the investigation, upon approval of the major- 
ity of the subcommittee, may be inserted into the official transcript of 
the proceedings. 

18. All witnesses shall be limited to giving information relevant 
and germane to the subject under investigation. The subcommittee 
shall rule upon the admissibility of all testimony or information 
presented by the witness. 

19. At the conclusion of his testimony, or at the conclusion of testi- 
mony of a witness who has commented on him adversely, any person 
appearing before the subcommittee shall have the privilege, upon 
approval of the subcommittee, to file a supplementary written sworn 
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statement of facts, provided this privilege is exercised within a reason- 
able time to be fixed by the chairman. 

20. Each witness who has been subpenaed or who has appeared at 
the request of the subcommittee, upon the completion of his testimony, 
may report to the office of the clerk of the subcommittee and there 
sign appropriate vouchers for travel allowances and attendance fees 
upon the subcommittee. If hearings are held in cities other than 
Washington, D.C., the witness may contact the clerk of the subcom- 
mittee, or his representative, prior to leaving the hearing room, 

21. The foregoing Rules of Procedure are subordinate to the Rules 
of the House of Representatives and are to be interpreted and applied 
in conjunction with and in conformity to the Rules of the House. 





APPENDIX B 
STATEMENT OF Po.icy 


The following statement of policy outlining the scope of the subcom- 
mittee’s activities was adopted May 20, 1959: 

The Special Subcommittee on Legislative Oversight on May 20, 
1959, adopted a policy outlining the scope of the subcommittee’s 
activities. The policy adopted is as follows: 

Purposes 


To examine the execution of the laws by the administrative agen- 
cies, administering laws within the legislative jurisdiction of the 
parent committee, to see whether or not the law as the Congress in- 
tended in its enactment has been and is being carried out or whether 
it has been and is being repealed or revamped by those who administer 
it. The subcommittee will conduct investigations pertaining to the 
working of these independent regulatory commissions and agencies 
and pertaining to the adequacy of existing commission and agency 
laws and regulations and their administration. Such investigations 
are to assist the subcommittee in making legislative or other recom- 
mendations to the Congress and to the administrative commissions 
and agencies, and to fulfill the duty of legislative oversight and super- 
vision as provided in the Legislative Reorganization Act of 1946. In 
pursuance of the foregoing, the subcommittee will also conduct inves- 
tigations and make reports concerning matters referred to in the 
report of the Special Subcommittee on Legislative Oversight, 85th 
Congress, 2d session, House Report No. 2711. 

Agencies to be examined 

(1) Civil Aeronautics Board, Federal Aviation Agency, Federal 
Communications Commission, Federal Power Commission, Federal 
Trade Commission, Food and Drug Administration, Interstate Com- 
merce Commission, Securities and Exchange Commission ; 

(2) Bureau of Standards, National Institutes of Health, Weather 
Bureau; and 

(3) Foreign Claims Settlement Commission, Office of Alien Prop- 
erty, Public Health Service, Railroad Retirement Board, and other 
agencies within legislative jurisdiction of the committee. 


Subjects to be considered 


(1) Review and analysis of the laws and amendments, and intent 
of the Congress when enacted ; 
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(2) Area of the field regulated by each law, changing circum- 
stances, and growth of the field since enactment ; 

(3) Consideration of the legislative standards in the law to de- 
termine whether they can be drafted in more precise terms with the 
view of reducing administrative discretion ; 

4) Consideration of rules and regulations issued by the agency 
under the discretionary delegations, reconciliation with statutory 
standards and legislative intent, manner in which rules have been ap- 
plied in practice; 

(5) Administrative interpretations and practices apart from formal 
rules and regulations, public notice of such interpretations and prac- 
tices, extent to which in fact administration is by internal interpreta- 
tions as distinguished from published rules; 

(6) Judicial decisions on the administration of the law by the 
agency, the statutory standards, rules and regulations, and admin- 
istrative interpretations, enlargement of area of regulation supported 
by the decisions; 

7) Enforcement of statute, rules, and regulations; and 

8) Organization of agency: 

(a) Independence and bipartisanship of commission, as in- 
tended in its creation; identification of the regulators with the 
regulated ; 

%) Personnel : Experience, relationship to agency policy, status 
under civil service; and 

(c) Workload, distribution of personnel as to statutory duties 
or on duties assumed through administrative interpretations, co- 
ordination with State and other regulatory agencies, trade, or in- 
dustry enforcement groups. 


APPENDIX C 


Panet Discussion Hearrncs 


(June 15-26, 1959.) 
The general purpose and objective of the hearings was stated by 
Chairman Harris at the opening of the meetings: 


The * * * panel discussion hearings commencing today 
are part of the subcommittee’s investigation and study of 
the workings of the administrative agencies and the need in 
the public interest for changes or improvements in the perti- 
nent statutes and regulations and in their administration. 
The four topics which are to be the subject matter of the 
hearings have been carefully drafted with these purposes in 
mind and the discussion and questions to be asked will all 
be directed toward these objectives (p. 7). 


Discussion at the hearings brought out much information and 
varying views on the common problems of ex parte communication 
with commission personnel, exertion of pressures upon commission 


1 Page references in appendix C are to the printed subcommittee hearings on ‘Major 
Administrative Process Problems,” held June 15—26, 1959. 
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officials, avoidable delays in the general handling of cases, needless 
expenses because of protracted hearings the position of hearing ex- 
aminers in the administrative process, the efficiency of the commis- 
sions, recommended legislation by Congress to improve certain condi- 
tions and related matters. The four assigned topics provided the 
bases for the discussion but considerable latitude was permitted and 
numerous participants dealt at some length with the two pending bills, 
H.R. 4800 and H.R. 6774, introduced by Chairman Harris earlier in 
the year. 


Toric I: What legislative or administrative measures have been or 
should be taken to preclude attempts to influence commission 
members or employees by means which do not afford a fair op- 
portunity to interested persons materially affected by commis- 
sion action to present their case, and at the same time preserve 
the necessary access by the commission to information from the 
public, the regulated industry and others? (p. 7). 


This problem was posed by Chairman Harris, as follows: 


Topic No. I has * * * been framed * * * in terms intended 
to bring out the necessity of balancing the public interest in 
free access by the commissions to information bearing on 
the case before it with the rights of the parties to a fair and 
impartial determination reached in proceedings, wherein all 
participants have full opportunity of meeting their op- 
ponents’ case. It is vital to sound administration that the 
commissions avail themselves of information from all legiti- 
mate sources concerning the problems of the regulated in- 
dustry (p. 8). 

Discussion of this subject of ex parte communications with officials 
and staff members of commissions covered broad areas. There ap- 
peared to be general agreement that such communications relating 
to the merits in adjudication proceedings should be prohibited ; most 
seemed to feel that such communications should not be allowed in 
rulemaking proceedings where rights of particular individuals were 
directly affected as where a broad rulemaking case also involved a 
contest between competing applicants; and there was some sugges- 
tion that, in view of the difficulty of drawing effectively a line of 
clear distinction between adjudicatory and rulemaking or legislative 
proceedings, perhaps ex parte communications should be prohibited 
altogether. Ons panelist rather cogently pointed out that— 


The ex parte communications would not be made in the 
first place if there was not some feeling that some advan- 
tage would be derived from their secrecy (p. 542). 


But caution was urged against the enactment of any legislation 
“that would judicialize the agencies to such an extent that they would 
be placed in a straitjacket of common law rules of evidence.” And 
while one panelist favored dealing with this question by “a very severe 
criminal statute based on intent,” another was concerned over the 
fact that such a move would cut down helpful communication between 
the commission and the regulated industry and that it was “infinitely 
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more important that the Commission’s procedures and activities in 
the performance of their duties be facilitated.” 

The importance was frequently stressed of the need of the commis- 
sion i for a free flow of information and data from industry 
if the commissioners were to keep abreast of and be fully informed 
upon all aspects of the industries they were regulating. 

There were numerous references to the case of Sangamon Valley 
Television Corporation vy. U.S. et al., 358 U.S. 49 (1958), wherein 
an applicant in that rule-making proceeding before the Federal Com- 
munications Commission had been awarded a channel and the award 
sustained by the court of appeals. However, testimony before the 
House Subcommittee on Legislative Oversight revealed that an inter- 
ested party and certain applicants had engaged in a course of ex parte 
contacts with members of the Commission. Subsequently, the Su- 
preme Court, on the basis of representations in the brief of the Solici- 
tor General, calling attention to such testimony before the subcom- 
mittee, vacated the judgment of the court of appeals and remanded 
the matter. This appears to be a highly important case in the field of 
ex parte communications. 

Explanations were given of “Principles of Practice” adopted by 
some of the commissions and made applicable to commission mem- 
bers, to their staff personnel, and to all others having business with the 
commissions. Representatives of associations of individuals practic- 
ing before particular commissions gave information on the “Code of 
Ethics” of such groups. 

Many panelists had made careful studies of H.R. 4800 and H.R. 
6774. ‘These bills were designed to provide, through appropriate leg- 
islation, solutions to many of the current problems of the administra- 
tive process. However, they differed in a number of material respects 
and, in the course of the meetings, were compared with each other and 
— provisions made the subject of intensive discussion. This 
should prove helpful in the hearings upon the bills at a future date. 

The question of the appearance of Members of Congress or other 
Government officials on the occasion of oral argument before the com- 
missions was discussed at considerable length. There was a definite 
feeling on the part of many panelists that such appearances, without 
notice to the opposition, and argument on behalf of one applicant in 
an adjudicatory proceeding were unfair to the other applicants. One 
panelist stated the view of the protestants in the following: 


* * * the important rule says that it is essential in cases to 
be determined after notice and hearing and upon a record 
that the Board’s judicial character be recognized and pro- 
tected (p. 27). 


* * * * * 


The point of the matter is that a Congressman simply is not 
in a position to argue a case on the basis of the record made 
up at a hearing, a record which he has never seen, and which 
indeed he would never have time to study 

The cold fact of the matter, Mr. Chairman, is that many of 
these appearances by Members of Congress really are not 
argument at all but are testimony. I have heard Members 
of Congress recount personal experiences just exactly as 
though they were testifying as a witness in the case. For that 
to go on at an oral argument designed to persuade the Board 





REGULATORY COMMISSIONS AND AGENCIES 51 


as to what the facts of record show strikes me as being a ter- 
rible wrong (pp. 27, 28). 


Torro II. The role of hearing examiners. Present strengths and 
weaknesses. What legislative measures should be taken to in- 
crease their stature and effectiveness? (p. 7). 


The president of the Federal Trial Examiners’ Conference de- 
scribed the part of the hearing examiner in the administrative process. 


Here the role played by the hearing examiner is of vital 
importance. He occupies the position of a trial judge in the 
administrative hearing, and must have available all of the 
tools which are now available to the courts for effective con- 
trol of the hearings. He must have adequate and effective 
powers to direct and control the proceeding from beginning 
to end, including the power to direct and control the use of 
such important techniques as the prehearing conference and 
discovery procedures, and the power to effectively control the 
hearing itself (p. 634). 


A representative of the Federal Trial Examiners’ Conference, 
stressing the need for preserving the independence of the examiners, 
pointed out: 


Mr. Justice Black of the U.S. Supreme Court has stated: 
“The Administrative Procedure Act was designed to give 
trial examiners in the various administrative agencies a new 
status of freedom from agency control. Henceforth they 
were to be very nearly the equivalent to judges even though 
operating within the Federal system of administrative 
justice” (p. 645). 


The Examiners’ Conference president recommended : 


A significant and important step forward toward the solu- 
tion of all the problems which I have discussed today, and a 
vital contribution in all four of the areas which are before 
this committee for discussion during this entire panel session, 
would be the creation of an independent Office of Federal 
Administrative Practice, as proposed in H.R. 7092, the Fed- 
eral Administrative Practice Act of 1959 (which was before 
the House in the previous session as H.R. 3350). Such an 
office, professionally staffed and charged exclusively with 
responsibility in this field, would do a far more effective job 
of recruiting and selecting the desired caliber of ‘hearing 
examiners (p. 637). 


Another hearing examiner and representative of the Federal Trial 
Examiners’ Conference, concurred “in the establishment of an inde- 
pendent Office of Administrative Practice headed and staffed by law- 
yers, judges, and law professors skilled in litigation before the courts 
or administrative agencies and with an appreciation of the pressures, 
both internal and external, under which the hearing examiners func- 
tion” (p. 650). He also recommended legislation : 


* * * section 8(a) of the Administrative Procedure Act 


provides that in rulemaking and initial licensing proceedings, 
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and that forms the bulk of the cases before the licensing 
agencies such as the CAB, FCC, Federal Power Commission, 
ICC, and others, that in that type of case the agency itself 
has all the powers which it would have in making the initial 
decision. 

This means that upon review of the examiner’s decision, the 
agency itself may rework all the findings (p. 652). 

ok * ok * a 


The second point that I would like to make is this: Under 
the same section of the Administrative Procedure Act, sec- 
tion 8(a), the agency has also in rulemaking and initial 
licensing proceedings the privilege of bypassing the examiner 
and having the initial or tentative decision issued by itself or 
one of its responsible officers. I think that this is wrong. I 
think that where a hearing has been held, again the examiner 
being the only one in the process who has had the privilege of 
observing the witnesses, that the initial decision by the exam- 
iner who presided should be mandatory in both rulemaking 
and initial licensing proceedings. 

These two points would require an amendment to section 
8(a) of the Administrative Procedure Act which would in 
effect delete the except clauses that I have referred to 
(p. 652). 


And on the matter of compensation of hearing examiners he added: 


The salary required to attract and retain lawyers for this 
important function must be adequate to assure that the men 
who take this job, without possibility of promotion, will be 
reasonably compensated in terms of today’s price level and 
tax responsibilities (p. 651). 

a a BS * * 


It would seem that a reasonable salary for a hearing exam- 
iner employed by a major regulatory agency whose members 
receive $20,000 a year should be $17,500. Just as the Con- 
gress fixes the salaries of trial judges and appellate judges on 
a relative basis, so should it establish in close relationship, the 
salaries of agency members and their alter egos, hearing 
examiners (p. 651). 


Toric III. The role of commissioners and their immediate staffs and 


agency staffs, and the division of responsibilities. Present 
strengths and weaknesses. What legislative or other measures, 


if any, are needed? (pp. 7, 8). 


The functioning of commissioners and staff personnel was described 
by the chairman of one of the agencies as follows: 


Commissioners, as agents of the Congress, have a dual role, 
generally described as quasi-legislative and quasi-judicial. 
In the quasi-judicial role, the commissioner acts as a judge— 
he adjudicates. In the quasi-legislative or rulemaking role, 
he acts much as a legislator or Congressman. This dual re- 
sponsibility results in difficulties such as were already dis- 
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cussed by our General Counsel as to ex parte communications. 
+ ..% (oa), 
* * * * * 


The members’ role, basically, is to decide those matters 
brought before it through the staff processing—to exercise 
the judgment and discretion necessary to implement the ob- 
jectives and policies stated in the act. 

The members’ very small personal staffs—and I might 
mention here that the individual members of the Board each 
have but one professional assistant and two clerical or secre- 
tarial assistants—these personal staffs serve only to assist the 
members to carry out their duties, and have no separate or 
independent role or responsibilities (p. 82). 

* * * * * 


Basically, the staff’s role is to initiate processing of the 
work of the Board; to collect or to arrange for the collection 
of necessary facts; to advise the members, in a variety of 
different ways, as to matters to be decided; and to implement 
the decisions of the members (p. 82). 

* * * * * 


This role of the staff is performed subject to the separation- 
of-functions provisions of the Administrative Procedure Act 
and in fact, subject to a Board-adopted separation of func- 
tions that goes far beyond the requirements of the Adminis- 
trative Procedure Act (p. 83). 


With respect to action which the congressional committee might 
take, the same chairman offered the following: 


I would suggest that one thing this committee might well 
consider is to attempt to resolve this existing confusion be- 
tween independent regulatory agencies as you recognize them 
here today and other administrative agencies of the Govern- 
ment, and also the role of commissioners themselves within 
this area of the independent regulatory agency and the role 
of our staffs as contrasted with other administrative agencies. 

I think that this committee would be well advised and well 
qualified to make this distinction clear and apparent, because 
the very area of ex parte communication and everything else 
we are talking about depends on drawing the distinction 
clearly as to what kind of an agency you are talking about 
when you talk about ex parte communications (p. 67). 


One of the panelists, himself an attorney practicing before admin- 
istrative agencies, expressed the following view with respect to pres- 
sures which are exerted upon members of commissions: 


It seems to me the serious problem is when ex parte repre- 
sentations are backed up in some way by implied pressure or 
influence, and it is the pressure and the influence that is the 
problem, and not the ex parte representation. 

So, since I believe that is the problem, I don’t believe that 
the code of ethics or even criminal penalties will, over a 








54 REGULATORY COMMISSIONS AND AGENCIES 


period of time, prevent the problem of improper influence on 
rageaeeey agencies. 

say this because the stakes are so high before these 
agencies, the licenses that they give being worth millions of 
dollars, as the committee knows; the rates and subsidy policies 
are worth millions of dollars. 

With this much at stake, it seems to me that pressure is 
inevitable, and that when Congress goes on to other matters, 
as it inevitably will, I believe that despite the enactment of 
legislation at this time pressure will kick back into the pic- 
ture. It is almost inconceivable the pressure that can be 
on a Board member (pp. 21, 22). 

* * a * * 


What I suggest is this: I believe that pressure is effective 
only because Board and Commission members are dependent 
on their jobs and desire to be reappointed. This, coupled 
with the fact that most of them are not wealthy and generally 
are up for reappointment at an age when new jobs are hard 
to find, makes them vulnerable to pressures of various kinds. 

To remedy this, I would suggest that the terms of Board 
members be increased, perhaps to 10 years. I would suggest 
that they be ineligible for reappointment, so that you don’t 
have decisions based on a desire for reappointment, and I 
would suggest that they be provided with very high pensions, 

In other words, I think that when you appoint a Commis- 
sion member, you ought to make him independent for life, in 
effect, financially independent. 

It is a high price, it would cost money, but the decisions 
are so important and they involve so much to the public, I 
think it is well worth the price. 

I would not want to see them have quite the independence 
of the Federal judges. That is why I suggested a 10-year 
term rather than a life term. I think this would give the 
members of the Commission the kind of economic independ- 
ence which would permit decisions at all times to be free of 
improper influence or decision (p. 22 


Tortc IV. The efficiency of the commissions. What changes, if any, 
in the existing statutory provisions relating to substance or proce- 
dure are needed to enable the commissions to cope with the in- 
creasingly enormous volume of business coming before them? 


(p. 8). 
Under this topic the two points most heavily stressed as reducing 
the operating efficiencies of the commissions were (1) inadequate per- 


2 The New York Times, Jan. 7, 1960 (p. 49M) : 

“Anthony F. Arpaia, a member of the Interstate Commerce Commission, asserted today 
that his agency was ‘an organizational monstrosity.’ 

“Mr. Arpaia made his observation in a speech on the future of transportation in New 
England * * *. It was not practical, the Commissioner said, for 11 men who comprise 
the ICC to perform extensive administrative tasks and at the same time render judgments. 

““Those duties which are essentially managerial or administrative, so-called “line 
functions,” can best be performed by a single ndministrator,’ said Mr. Arpaia. 

“They require direct action and responsibility and some means should be found to 
separate them from the Commission,’ he said. 

“Mr. Arpaia strongly defended the Commission, however, against those who would 
‘jettison the independent agencies.’ 

“**T cannot agree that the machinery regulating the economies of transportation should 
be uprooted for some untried substitute,’ he declared. ‘If there are defects you repair’.” 
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sonnel and (2) procedural requirements of the acts imposing extended 
and unnecessary burdens upon the commissions. 

Seriously affecting the efficiency of agencies is the insufficiency of 
the personnel in numbers to handle the workload in an acceptable 
length of time. The Chairman of the CAB indicated that he thought 
his Board would be greatly aided if the number of members should 
be increased from five to “say seven or nine” (p. 69). The in- 
adequacy of staff personnel is also felt in a number of the agencies.* 
The general counsel of an association of investment companies dwelt 
upon this point with respect to SEC, saying: 


It seems to me that the very important single aspect of 
Securities and Exchange Commission operation is that it 
must have a staff which is adequate to do the job prescribed 
by Congress (p. 497). 


on * * * a 


I think the principal problem that the Securities and Ex- 
change Commission faces today is a personnel problem. 

Mr. Sheedy adverted to the increasing timelag so far as 
registrations are concerned. Well, I think this is simply a 
matter of the Commission not having the personnel today to 
meet a much more active securities market. I think the great 
thing that is needed is an increase in personnel for the Se- 
curities and Exchange Commission (p. 497). 


Discussing legislative requirements, the General Counsel of FCC 
stated : 


I suggest further under this topic the problem that under 
the Administrative Procedure Act, and under the due process 
requirements that have been imposed upon the Commission as 
it has gone along in this adjudicatory field, the Commission 
also has been subjected to very, very long delays. 

I think of two possible corrections. One is that under the 
Administrative Procedure Act, as interpreted, it is pretty 
clear to us, at least, that whatever exception a party takes to 
an initial decision, that exception has to be dealt with by the 
Commission, and many of the Commission’s cases and 
Commission’s decisions involve long hearings or have in- 
volved long hearings (p. 155). 

* ok * x * 


The other is, and I will close with it, that we have had a 
considerable area of problem in the party-in-interest ques- 
tion, who can come before the Commission, who can inter- 


* The New York Times, Jan. 7, 1960 (p, 39C) : 

“The boom in stock market activity has caused a further increase in the time it takes 
to register a new issue of securities within the Securities and Exchange Commission. 

“The Commission reported to Congress today, In a silver-covered 25th annual report, 
that the registration of 925 issues last year took an average of 28 days. In the year 
before the average was 24 days and in the year before that it was 23. 

“There were 1,226 registration statements filed last year, orf one-third more than in 
1958. Also, a growing percentage of them were for new and untried companies, which 
require closer inspection than the Commission gives to a statement by an established 
company. 

“The Commission staff was increased last year, as in the preceding 2 years, but it 1s still 
smaller than it was before the cuts that were made late in the Truman administration 
and early in the Eisenhower administration. The smaller staff handles more than twice 
as many registration statements as were filed in 1951.” 
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vene, who can protest, who can be heard, how direct and how 
indirect must his relationship be ? 

I suggest that the Administrative Procedure Act very 
properly brought before the agencies and required the agen- 
cies to exercise on the record a great deal more due process 
than they had before. I suggest, though, it is time for 
another look as to whether that is making the process too 
long, unnecessarily (p. 155). 


While the panel hearings developed many and varying views of 
well-qualified commentators on the four topics discussed, no definitive 
conclusions were reached which can be categorically set forth. How- 
ever, exceptional interest was shown in certain problems which war- 
rant further study. These are: 

Topic I. Ex parte communications.—As emphasized by a panelist 
representing one of the large trade associations: 


Without further introduction to topic I, with which we 
are all familiar, the solution of the pro ‘Bier presented in this 
topic is just as hard as it is important (p. 590). 

* * * * * 


Thus, it is not possible in legislating on the subject of ex 
parte communications to designate one general type of pro- 
ceeding, to prohibit such communications, and leave it at 
that. Nor is it possible to prescribe in a general way the pro- 
ceedings which are subject to the prohibition. ‘Criminal 
sanctions would be imposed for violation of the legislation, 
and for that reason the standards of conduct must be de- 
scribed with great clarity (p. 591). 

Topic II. Hearing examiners.—The president of the Federal Trial 
Examiners’ Conference emphasized one aspect of the problem in 
this area: 


A second important requirement is a basic change in the 
present method of recruitment and selection of hearing ex- 
aminers. The Civil Service Commission, in terms of its 
general overriding functions, interests and responsibilities, 
and in terms of the personnel with which it is staffed, simply 
is not geared to the most effective recruitment and selection 
of the desired caliber of hearing examiners. That task re- 
quires a major and continuing interest in the field of ad- 
ministrative proceedings, plus a genuine professional under- 
standing of the problems involved in such proceedings and 
of the capacities required for hearing examiners in the light 
of those problems (p. 637). 


Topic III. Commission members.—On this point a hearing exam- 
iner of long experience expressed views worthy of further study 
and consideration: 


* * * T would like to urge that the terms of the Commis- 
sioners be extended. The 6- -year term presents, in my opin- 
ion, an element of insecurity. It takes the newly appointed 
Commissioner a year or so to become acquainted with his 
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position and responsibilities. He then enjoys himself, let 
us say, for 2 or 3 years and thereafter wonders what will be 
his function after his 6-year term has expired. Will he be re- 
appointed or will he have to shift for himself usually in the 
industry which he has been regulating. 

Now, Mr. Burt, I think on the first morning of this hear- 
ing, appearing as a representative of the counsel who ap- 
peared before the Civil Aeronautics Board, suggested that 
agency members should be appointed for a period of 10 years 
without the privilege of seeking reappointment. In that way 
they would be pretty independent; they would know exactly 
how long their term would be. They would have no ambi- 
tions and they would be also accorded a security in the sense 
of a substantial pension being awarded at the end of their 
term (p. 717). 


Topic IV. The efficiency of the commissions.—A general counsel in 
the Government, discussing time saving in administrative proceed- 
ings, stressed gains resulting from the employment of prehearing 
conferences : 


As I say, we do not have any statistics, but I think I can 
accurately report, both on behalf of members of the Board 
(Armed Services Board of Contract Appeals), who are in 
effect judges, contractors, and their counsel in the second 
place, and lawyers in the Government who try these cases, 
that first they are all very much happier with the pretrial; 
second, that the length of the trial and the length of the 
record correspondingly has been very substantially cut down 
because of the use of prtidarte conferences; and third, that 
the Board is no longer deciding issues which were never 
raised or litigated in the course of the trial. This we think 
is a very great success (p. 732). 

* * * T think the cure for this, involving as it does ad- 
versary administrative proceedings, is a greater application 
of judicial standards, in this case the judicial standard of 
the prehearing conference, and, as with the courts and as 
has been pointed out here this afternoon, the effectiveness of 
prehearing conferences depends, in my opinion, upon two 
main things. 

First of all, there has to be a real stimulus from the agency 
itself (pp. 732, 733). 


* * * * * 


Second, and again this has also been pointed out, the second 
main feature which is necessary in my view for the success 
of prehearing conferences in administrative proceedings is 
the caliber and the status of the hearing examiner, just as with 
a Federal judge. Their roles are coextensive in this respect 
(p. 733). 


During the period of general roundup discussion, a matter was 
brought up which, though perhaps not strictly under any one of the 
four prescribed topics, nevertheless elicited considerable interest and 
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merits careful consideration. A prominent bar association repre- 
sentative introduced it in the following: 


* * * But there is a third area of activity in the adminis- 
trative process which | am not sure is either adjudication or 
rulemaking, although it would clearly fall within the adver- 
sary proceeding concept of the administrative process. 

That is this whole problem of licensing where the agency 
gives out extremely valuable franchises, and these franchises 
are given out on very vague standards—public convenience 
and necessity. There are no really objective differences. 

Very often between two applicants for a license sometimes 
the differences really are in the personality of the applicants 
more than anything else. 

We have all seen the situation where two applicants will 
fight like the dickens for a franchise or a license of some sort, 
and then within 30 days or a short period of it being 
granted, the successful applicant will sell the license to the 
unsuccessful applicant for a very substantial fee and the 
Commission then is perfectly willing to approve the unsuc- 
cessful applicant. 

They have no objection to him under those circumstances, 
since he has bought off the successful applicant—and I use 
the term “bought off” advisedly. He obviously wasn’t so 
incompetent or obnoxious as a possible operator of a radio 
station or a television station that, if you will, they wouldn’t 
approve the transfer. But yet, somehow or other, there was 
some vague disqualification at the time he initially applied. 

1 think it is because of this area of activity in the ad- 
ministrative process, if you will, more than anything else 
perhaps, that the public has lost. some confidence in the 
objectiveness and the fairness of administrative agencies 
(pp. 708, 704). 


* * * * * 


I have heard a former Attorney General, for instance, 
suggest that maybe you ought to have an auction. 

These are valuable Government franchises and maybe you 
ought to have an auction. 

r. Brownell very seriously suggested to our Committee 
of the Bar of the City of New York that the Government 
should auction off a radio station license; first establish that 
the people have a reasonable basis for operating a station 
ond Eva auction it off as between your competent people 
(p. 704), 


Another panelist, well known in the bar associations, continued this 
point and developed it further: 


I would like to pick up a point that Mr. Feldman was 
making. That is in license cases involving competition of 
two or more applicants for a single franchise, the situation 
arises from time to time where competing applicants for all 
practical purposes are equally qualified in terms of applica- 
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ble criteria and where the cognizant commission can find no 
meaningful differences among them. 

Congress has always been concerned «bout giving away 
rights ‘and property of the Government and goodness knows 
the General Accounting Office has indicated in its watchdog 
role over various Government agencies, such as in the field 
of procurement contracts, that “the Government has deep 


| misgivings about giving to private citizens anything that 
belongs to the Government without appropriate consid- 
eration. 


: It is hard to reconcile this viewpoint with the giveaways 
by the Government. of tremendously valuable franchises. It 

would be interesting indeed to asc ertain the worth of the 
franchises which the Government has given away to private 
individuals or companies via the license route. The point is 
that in the type of circumstance described above, is it nec- 
essary or desirable to make awards of valuable franchises 
on the basis of inconsequential differences by virtually flip- 
ping a coin? 

In such a circumstance I think there is much to be said for 
the suggestion which Mr. Feldman indicated that a previous 
Attorney General made—that is, that once the agency de- 
cides who are the qualified applicants, you invite them to 
put in sealed bids and allow the Government. then to make 
the award on the basis of the best competitive bid. 

We pride ourselves as being a nation of business competi- 
tion. It seems to me that this might be a good area where 
the spirit of free enterprise and business competition could 
be put to work. 

I recognize that this would be a radical departure from 
the way matters have been handled to date, but if major sur- 
gery is required, let us not treat the p: tient as though he only 
needs an aspirin (p. 706). 


And, as the end of the series of meetings approached, one of the 
panelists voiced the plea: 


I sincerely hope that this committee, on the basis of the 
| important studies in which you are currently engaged, will 
: take the lead in bringing to an end the discussion phase on 
these problems, and in embarking on the road toward trans- 
lation into action of the vital measures needed in this field 
(p. 638). 


APPENDIX D 
Apvisory CouNnciL oN ADMINISTRATIVE PROBLEMS 


i 
On June 26, 1959, the final day of the panel hearings, Chairman 
Harris addressed a communication to ee chairman of each of the 


independent administrative agencies participating in the discussions, 
stating that: 


During the discussions held before the Subcommittee from 
June 15 to date, panelists representing regulatory commis- 
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sions, the regulated industry and practitioners agreed that 
administrative proceedings in many instances are character- 
ized by unreasonable delay, volume of record and expense, 
and that something should be done to correct the situation. 
However, it was recognized that there is not enough useful 
data available to formulate practicable legislative or adminis- 
trative remedies. 


Mr. Harris then suggested the formation of an Advisory Council 
on Administrative Problems, consisting of “the Chief Counsel of the 
Subcommittee and staff members designated by him and the General 
Counsel of each Commission and Board and staff members designated 
by the Chairmen of same” to compile on an agency-by-agency basis 
the information required. Favorable replies were received from those 
addressed. 

Commission chairmen were then sent an outline indicating the 
main points to be studied, with the statement that— 


The underlying purpose of the Advisory Council is to get 
some action on constructive proposals aimed at eliminating 
unreasonable case delays, cumbersome procedures, and un- 
necessary expense, 


Designations were then received from the chairmen of their re- 
spective agency representatives on the Council. 

On July 23, 1959, the first meeting of the Council was held for 
the purpose of briefing members on the overall objectives and pro- 
cedures to be followed. One member proposed that each agency 
devise a flow chart showing the progress of various types of appli- 
cations—a typical one, an unusually long one, and an ideal one 
starting with the date of the application and taking it through step 
by step, noting the delays at each step and seeking the causes, whether 
resulting from statutory requirements or otherwise. 

Other subjects suggested for study and consideration by the Council 
were: 

1. More frequent use of the prehearing conference. 

2. Time allowed by statute for the filing of exceptions and the 
period required for their consideration. 

3. Observance of excessive due process. 

4. Lack of definition of “party in interest.” 

5, Extent to which judicial decisions have hampered the expe- 
ditious handling of cases, 

Following this first. meeting all member groups submitted proposed 
agenda for the Council’s program and each was furnished with a copy 
of the proposals of the others. 

The second meeting of the Council was held on September 11, 1959, 
during which the consideration of those attending was directed chiefly 
to three main topics: ; 

1. Parties in interest. What constitutes an interested party; 
who should be allowed to be heard; the delay resulting from 
allowing excessive numbers to be heard; how to distinguish 
between those who have a real interest and are entitled to be 
heard and those who are merely seeking to delay the proceedings 
unnecessarily. Certain agencies have not been able to exclude 
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from their hearings many who had no substantial direct interest 
in the subject of the controversies. 

2. How much should detailed and time-consuming purely pro- 
cedural matters be continued in the light of the objective of the 
agencies to serve the public interest. This was considered par- 
ticularly relevant in situations where a locality or area was in 
real need of a service which it was not then receiving from any 
source and several applicants were contending for the license to 
furnish the service. hich rights are paramount, those of the 
broad community to obtain the service or those of the individual 
applicant? Is not the public interest aspect superior to any 
excessive due process rights of applicants ? 

3. Shortage of personnel. Each member agency was to study 
the problem of the extent to which lack of adequate personnel 
was contributing to the excessive delays being experienced... Rep- 
resentatives of all six commissions agreed that in nates every- 
thing is geared to the hearing examiner’s output and that both 
quality and quantity of such hearing officers is important. 

It was decided that the Office of Administrative Procedure of the De- 
partment of Justice should be a group member of the Council and that 
its Director would be invited to become a representative member. 
Each agency was then to begin preparation of its flow chart and the 
compilation of the data to be provided for it for use in conducting 
the studies of the topics set forth above. 

Subsequent study of these overall problems by the regulatory agency 
members led them to the conclusion that the situation required a more 
comprehensive and permanent organization than the Advisory Coun- 
cil. The subcommittee has been kept informed of steps taken in the . 
process of the formulation of this proposed permanent group which 
is an outgrowth of the original Advisory Council. Current thinkin 
is that this new organization, to be known as the Conference on Ad- 
ministrative Procedures, will perform, in the administrative law field, 
the present functions in the judicial field which are performed by the 
Conference on Judicial Procedures. 





APPENDIX E 


Report TO THE PRESIDENT BY THE ATTORNEY GENERAL ON DECEPTIVE 
Practicrs tN BroapcastinG Mepta, Decempgr 30, 1959 


DecempBer 30, 1959. 
Tur PRESIDENT, 
The White House. 

Drar Mr. Presioentr: Some weeks ago you asked me to review the 
disclosures made in the course of the recent investigations of television 
quiz programs as well as other deceptive and corrupt practices in radio 
and television. You requested that I report to you with respect to the 
nature of the problems involved and what. action is being taken or 
might be taken to resolve those problems. 

Since that time, members of the staff of the Department of Justice 
and I have examined the transcript of hearings before the House 
Special Subcommittee on Legislative Oversight, discussed the prob- 
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lems with representatives of the appropriate regulatory agencies and 
the broacasting industry, and have reviewed the laws under which 
that industry operates. In addition, we are reviewing the possibility 
of criminal-prosecutions under existing federal laws, 

There can be no question as to the great impact of the broadcasting 
industry, ‘particularly of television, upon this nation, Industry 
sources indicate that as of March 1959, 44,462,000 of the 51,500,000 
households in the United States contained at least. one television set, 
leaving only. 7,038,000 households, or 13.7 percent, without a set. 
The average home with a set is said to have it turned on for more 
than five hours a day, seven days a week, and television is said to 
reach over 128,000,000 persons in an average day. The impact of 
television upon the thinking and. the culture of this country is there- 
fore immeasurable. To millions it is a source of relaxation, enter- 
tainment, education and information. 

The broadcast industry differs in an essential respect from other 
media of communications. Unlike newspapers or magazines, the ac- 
quisition and operation of broadcasting stations cannot be left to the 
uncontrolled interplay of individual initiative and economic forces. 
There would be chaos unless a regulatory body determined who could 
broadeast ‘and what part of the radio spectrum he could use. The 
Communications Act of 1934, which provides the statutory authority 
for regulation of the broadcast industry by the FCC, is based in part 
upon this theory. However, it is well established that the role of 
federal regulation is not limited to that of “a traffic policeman in the 
ether.” 

The privilege of broadcasting to the public is not available to all 
who desire it. To authorized broadcasters the license issued by the 
FCC is of substantial economic value. In granting this privilege 
the government is entitled, as former President Herbert Hoover put 
it, to compel the applicant “to prove that there is something more than 
naked commercial selfishness in his purpose.” Accordingly, the Com- 
munications Act provides that broadcast licenses may only be issued 
for maximum periods of three years, subject to renewal. Both the 
original grant and the renewal are made contingent upon a finding that 
“the public interest, convenience, and necessity would be served there- 
by.” In effect, each broadcaster enters into an agreement. with the 
government to serve the public interest in return for the valuable 
privilege he is granted. He becomes “a ‘trustee’ for the public” and 
has a non-delegable duty to serve the public. Matter broadcast, in- 
cluding advertising matter, is the essence of that service. 

Because of the requirement that broadcasting serve the public in- 
terest and because of its incalculable impact upon public information, 
attitudes and standards, broadcast licensees must give constant atten- 
tion to the quality of the matter they broadcast. The report which I 
am now submitting is primarily concerned with deceptive practices, 
but, of course, the relationship between these matters, the quality of 
programs and the public needs they serve isa close one. For example, 
broadcasters might well, either voluntarily or in accordance with re- 
quirements imposed by the Federal Communications Commission, allo- 
cate a certain amount of time convenient to listeners to public service 
programs meeting community needs, these nrograms to be chosen after 
a canvass of local needs and resources. While such a practice would 
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be directed primarily at the nature of the service provided, it would 
also emphasize the public mterest in broadcasting and have an impact 
upon corruption and deceptive practices. Similarly, measures which 
eliminate deception and corruption will, of necessity, have beneficial 
effects upon program service generally. 

The broadcasting industry, both radio and television,: has made 
great contributions to public service. However, the disclosures re- 
cently made with respect to certain advertising and other practices 
indicate that “naked commercial selfishness,” rather than factors of 
public service, has too often been the principal motivation for much 
of the matter that has been broadcast. 

If that were all, the problem would be less serious than it is. There 
is also evidence of widespread corruption and lack of the personal 
integrity which is so essential to the fabric of American life. The 
large number of individuals who willingly took part in various phases 
of the deception is disturbing. Persons from many parts of our 
country and from many walks of life—the academic world, the min- 
istry, even a minor child who was coached to cheat and conceal—were 
involved. In fact, one producer testified that none of the large 
number approached refused to be party to the deeeption;: The Dis- 
trict Attorney in New York County is reported to la said that it 
appears that as many as a hundred of those involved and who testified 
before a grand jury which was investigating quiz shows testified 
untruth fully. 

I believe that more timely and vigorous action by the regulatory 
agencies concerned and by the affected industry can operate to eradi- 
cate many of the abuses disclosed. As the report which I am trans- 
mitting herewith indicates in greater detail, both those agencies and 
large segments of the industry have recently displayed a quickened 
sensitivity to the problems and are taking steps to eradicate many of 
the abuses so far disclosed. 

Industry attempts to clean house should be applauded, but it is 
unlikely that such attempts will be successful unless the appropriate 
regulatory agencies manifest a continued concern in protecting the 

ublic interest and exercise their powers directly and promptly. 

Vithin the framework of existing law, I believe that the regulatory 
agencies can take effective action in addition to the action which they 
have already undertaken or have indicated they will undertake. 

The principal conclusion of this report, I wish to emphasize, is 
that the Federal Communications Commission and the Federal Trade 
Commission appear to have authority adequate under existing law 
to eradicate most, if not all, of the deceptive and corrupt practices in 
broadcasting which have been disclosed—particularly if the agencies 
are accorded the full cooperation of the broadcasting industry. Spe- 
cific examples of how they may use their powers are outlined below 
and detailed in the accompanying report. The Federal Communica- 
tions Commission’s task would probably be somewhat eased by the 
enactment of certain changes relating to its authority over broad- 
casters and also in the area of criminal law. However, it seems prema- 
ture to recommend any substantial legislative changes until the agen- 
cies and the industry have had an adequate opportunity to show the 
effectiveness of present and recommended action in dealing with the 
problems under existing authority. 








64 REGULATORY COMMISSIONS AND AGENCIES 


There is a wide variety of possible action which the Federal Com- 
munications Commission can take to minimize deceptive program- 
ing and advertising practices. As the accompanying report points 
out the Commission could, for example, under its existing authority 
give consideration to taking the following steps: 

1. Require broadcast. licensees to take appropriate measures (more 
fully described in the report) so that contests which they broadcast 
as honest tests of skill or knowledge are produced under circumstances 
which provide reasonable guarantees that a program is what it pur- 
ports to be. 

2. Require broadcast licensees to take steps to prevent the broad- 
casting of matter in return for payments or promises of money or 
other valuable consideration to employees of the licensees without an 
appropriate sponsorship announcement and provide that informa- 
tion be submitted to the FCC at regular intervals as to the steps each 
licensee has taken to effectuate this requirement. 

3. Require the filing periodically with the FCC by broadcasting 
licensees, and those of their employees who determine the content of 
any broadcast program, of reports of financial interests owned by 
them in any business enterprise, and of the returns received by them 
from such enterprise, if any of the licensees’ programs (apart from 
those accompanied by an appropriate announcement of commercial 
sponsorship) is intended to enhance, or has been used to enhance, the 
sale of any product of the enterprise. This practice would be con- 
sistent with financial reporting requirements imposed in the public 
interest by such statutes as the securities and exchange acts, the recent 
Labor-Management Reporting and Disclosure Act of 1959, and the 
Defense Production Act. 

4. Adopt a program of more intensive scrutiny of broadcast 1i- 
censees’ practices before license renewals are granted. Such scrutiny 
should include a comparison of the licensees’ performances with the 
promises as to programing which they made at the time their li- 
censes were granted or last renewed, and also regular spot checks in 
depth each year (just as the Internal Revenue Service spot checks 
individual tax returns) of the renewal applications of a number of 
licensees or of the licensees in a particular community. 

Turning to the Federal Trade Commission, that agency is pri- 
marily concerned with unfair or deceptive trade practices and un- 
fair methods of competition wherever they appear. It is not con- 
cerned with broadcasting as such, but only with broadcasting when 
it. is used as a means to effectuate those prohibited practices. Never- 
theless, there is much it can do to eradicate these practices in the field 
of broadcasting. In addition to the numerous steps it is now taking, 
it could, for example, give consideration to the following actions: 

1. In cases Seiiel false or deceptive advertising the FTC usually 
proceeds against the advertiser, rather than the broadcaster. How- 
ever, it has authority to proceed against a broadcaster engaged in 
the false advertising of foods, drugs, devices or cosmetics. I recom- 
mend that it do so in appropriate cases. 

2. Institute an industrywide investigation of television and radio 
advertising to determine the extent to which false, unfair or decep- 
tive practices—whether in the form of commercials, false demonstra- 
tions, or otherwise—are used to stimulate the sales of products. 
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3. Call a trade-practice conference for the purpose of drafting a 
broadcasting advertising guide. 

The foregoing suggestions are merely examples of possible addi- 
tional action which may be taken under existing law by the regulatory 
agencies concerned. As the recommendations set out above indicate, 
if the regulatory agencies bring their powers under existing legal 
authority to bear upon the problems promptly and vigorously much 
can be accomplished to eradicate the abuses disclosed. I do, however, 
recommend certain legislation to assist in meeting the problems. 

First, under existing law it is a criminal offense for a broadcasting 
station to broadcast sponsored matter without an appropriate sponsor- 
ship announcement. This does not apply in cases in which an em- 
ployee of a station, rather than the station itself, surreptitiously re- 
ceives money or other valuable consideration in return for broadcast- 
ing matter without any such announcement. The law should be 
amended to make such action by the employee a federal crime, 

Second, as a practical matter, the one sanction expressly conferred 
by statute upon the Federal Communications Commission for use 
against a broadcast licensee who fails to operate in the public interest 
is to withdraw his broadcasting license permanently—a sanction so 
severe that it has been imposed only rarely. The Federal Communica- 
tions Commission should be expressly authorized also to impose less 
severe sanctions for actions violating the Communications Act or 
regulations issued pursuant to it. Such sanctions, for example, could 
include temporary suspension or conditional licenses. 

In a sense, the spectacle of corruption in the broadcast industry 
presents a larger issue which is beyond the area of legislation or law 
enforcement. Our system of government preserves to each individual 
the widest latitude of personal freedom. But as Clemenceau once 
said: “Freedom is nothing in the world but an opportunity for self- 
discipline.” In these times of ferment, when the peoples of the free 
world look to the United States for responsible Ai: Sone we can 
ill-afford any relaxation of the high ethical and moral standards 
which have kept our Nation free and strong. 

Respectfully, 





WituuaM P. Rogers, 
Attorney General. 


REporT TO THE PRESIDENT BY THE ATTORNEY GENERAL ON DECEPTIVE 
PRACTICES IN BROADCASTING MEDIA 


1. Introduction—The purpose of this report is to discuss recent 
disclosures of deceptive practices and corruption in the broadcasting 
industry, their causes and the means of dealing with them. Such 
corruption has been revealed by a Congressional investigatory body 
and by the actions of the broadcasting industry itself. As disclosed 
so far, the corruption largely relates to deceptive programs, deceptive 
advertising and to matter broadcast as a result of undercover pay- 
ments to the employees of broadcasting stations—colloquially called 
“payola.” 

Intimations as to the possible existence of other abuses exist. How- 
ever, the Congressional investigation which touched off current public 
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concern with the matter is not yet completed. In addition, the Fed- 
eral Communications Commission has instituted, but not yet com- 
pleted, a hearing which has offered a forum for criticism and sugges- 
tions with respect to all aspects of the oper ation of the broadcasting 
industry and its regulation. The Federal Trade Commission is con- 
tinuing a recently initiated investigation of payola. All of the facts 
are therefore not yet available. 

Nevertheless, recent hearings by the Special Subcommittee on 
Legislative Oversight of the House Committee on Interstate and 
Foreign Commerce have thrown considerable light on one form of 
deceptive programing, the quiz show. Additional information has 
been supplied by the action already taken by the Federal Trade Com- 
mission and the broadcasting industry relating to payola and by the 
Commission action relating to certain dec eptive advertisements which 
have been broadcast. Accordingly, some preliminary judgments may 
be made at this time. 

2. The quiz shows.—Beginning about 1955, a program format 
known as the “Quiz Show” began to achieve great national popularity 
on television. In the years following, such programs grew considera- 
bly in popularity. The cost to the sponsor of placing such shows on 
the networks was substantial, being in the order of three or four 
million dollars annually for each of two of the most popular shows, 
Twenty-One and The $64,000 Question. While there were substant ial 
variations in detail, all of these shows had a basic element in common. 
Contestants chosen from various walks of life were asked questions 
and received prizes in substantial monetary amounts, depending upon 
their success in answering questions of increasing difficulty or special- 
ization or upon defe: ating other individuals in tests of knowledge. 

For example, the Twenty-One show involved two contestants and 
was somewhat similar to the card game of the same name. The master 
of ceremonies would choose a general category of knowledge, ap- 
parently at random. After the category was announced, each con- 
testant would be permitted to decide the point value, from one to 
eleven, of the question he would attempt to answer. The higher the 
point value the more difficult was the question. The contestant who 
accumulated 21 points first would be the winner. Alternatively, after 
a certain number of questions had been answered, a contestant could 
stop the game on the chance that, although he did not yet have 21 
points, he did have more points than his opponent whose score he 
was not told until the end of the game. Whether the game was ter- 
minated in that manner or by one of the contestants reaching 21, the 
winner would receive $500.00 per point for the difference between the 
score he had achieved and the score his opponent had achieved. In 
the event of a tie, the contestants would start a new game but the 
point value of winning the next game would be $1,00 0. If further 
ties occurred, the point yalue would increase by $500 for each game. 

In addition to this program, there were also many other programs, 
such as the $64,000 Question, the $64,000 Challenge, Dotto, Tic-Tac- 
Dough, the Big Surpri ise, etc. In each case the basic attraction of the 
show derived from its being represented as a legitimate and honest 
test of knowledge. Much effort. was made to emphasize this. The 
questions were represented as having been prepared and brought to the 
studio under circumstances which would guarantee that no con- 
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testant would have advance knowledge of the questions he would be 
asked. He was supposed to get no help from any source. A favorite 
manner of emphi sizing this : aspect of the program was to place the 
contestant in an “isolation booth” so as to dramatize the fact that he 
was in a position where help would not be feasible. Similarly, on 
some programs the more difficult questions were drawn from envelopes 
handed to the master of ceremonies by a vice president of a respected 
New York bank. The vice president was guarded by two men in the 
uniform of bank guards, and it was announced that the questions had 
been removed from the bank’s vaults by the vice president and had 
not been touched by human hands from the time that they were com- 
posed by an editorial staff and deposited in the vault until he brought 
the envelope to the studio to be opened in front of the audience. 

The spectacle of the immigrant cobbler expert in opera, the twelve- 
year old physicist, the chorus girls who knew Shakespeare, the postal 
clerk who knew ever ything, and the boyish, young intellectuals with a 
wide range of general knowledge entranced the listeners. It was 
clear that the essence of the appeal of these programs was their 
allegedly unrehearsed nature and the fact that people from all sta- 
tions in life were repositories of all kinds of information. 

However, beginning in 1957, rumors began to circulate to the effect 
that the quiz shows were “fixed.” In April ( (Time, April 22, 1957 
and August (Look, August 20, 1957) of that year, articles spipeenell 
in nat ional magazines questioning the bona fides of the shows. Even 
earlier, in December of 1956, a contestant had lodged a complaint with 
the Federal Trade Commission that the television quiz program en- 
titled “The Big Surprise” was being conducted other than as a true 
test of skill by the contestants. The staff of the Commission initiated 
an investigation of the complaint, but closed out the matter on May 6, 
1958, after receiving an affidavit from the executive producer of the 
show which denied the allegations, and discovering that the program 
in question had gone off the air* When later questioned as to the 
reason for dise ontinuing such an investigation, the Chairman of the 
Federal Trade Commission indicated that this was the normal pro- 
cedure where assurances are received that a questioned practice has 
been removed and “in this instance the assurance went further than 
usual in that an affidavit of the executive director of the program was 
secured for the files.” Tr. 15. 

The Federal Communications Commission’s attention was first 
officially drawn to the possibility that a television quiz program may 
have been conducted in a deceptive manner on July 31, 1958, when it 
received an affidavit from a contestant to that effect with respect to 
“Dotto,” a CBS program produced by an independent company.” The 
Commission then sent letters of inquiry to the network concerned and 


* Testimony of Earl W. Kintner, Chairman of the Federal Trade Commission. Hearings 
Before the Special Subcommittee on Legislative Oversight of the House Committee on 
Interstate and Foreign Commerce, on “Television Quiz Show Programs”, pp. 11-13. 
References to the hearings are cited hereafter as “Tr.”, followed by the pertinent page 
number or numbers. Mr. Kintner indicated there was a difference of opinion on the staff 
level of the Commission as to the Federal Trade Commission’s jurisdiction over sponsored 
shows if the show was deceptive but the commercial was not. With respect to FTC 
supervision of false and misleading radio and television advertising, Mr. Kintner indi- 
cated that a monitoring unit on radio and TV advertising had been operating over the 
past two years within the Bureau of Investigation in the Commission. 


2 Testimony of John C. Doerfer, Chairman, Federal Communications Commission. 
Tr. 3. 
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took no further action when assured by the network that it had no 
previous knowledge of the practice, was looking into the situation, had 
‘ancelled the program in question, and had arranged for closer in- 
spection of its programs.’ The Commission conducted no independent 
investigation, such as questioning the complainant, other contestants, 
program producers or network staff, but indicated that the problem 
was part of a general study of network practices which is not yet 
completed. In September of 1958, a local grand jury was empaneled 
in New York City under state authority. It investigated the matter 
for several months. While the jury indicted no one, it is known that 
it prepared a presentment. Although the local judge has refused to 
make the presentment public, he has made a copy of the minutes of 
the grand jury available for investigative and impeachment purposes 
to the Special Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce in connection with its 
current investigation. In response to a request made by the New York 
Grand Jury for the affidavits submitted to the Federal Communications 
Commission, and for testimony by a member of the Commission, the 
FCC indicated it could not comply with such requests while its general 
study was still pending. Tr. 19-23. 

So far, the subcommittee has held about two weeks of open hearings 
and the rumors of deception have been amply confirmed. Many wit- 
nesses testified that they were intensively briefed before each appear- 
ance as a contestant on a quiz show. In some cases they were told be- 
forehand what the questions would be and what the answers to those 
questions were. They were told what points to choose as well. They 
were given scripts to memorize and were rehearsed not only in respect 
to the answers but also as to what might be called the dramatic aspect 
of their conduct, such as pausing, going back to questions, brow pat- 
ting, and the like. The testimony indicates that in some cases a tech- 
nique more subtle than giving the contestants the questions and 
answers was used to “control” the program. The producers would 
question the contestants intensively in advance of the show, so that the 
scope of their knowledge was well understood. The producers’ ability 
to gauge the contestants’ knowledge made it possible for them to frame 
questions so as to keep a contestant who was attractive and would 
gather a large audience on the air and to dispose of contestants who 
did not have such qualifications. In some cases, both techniques were 
used on the same program. It was also disclosed that the parapher- 
nalia relating to the bank vault was meaningless. After it was decided 
to ask a contestant a specific question, that question was simply taken 
down to the bank vault and then produced on the program as planned. 

Robert L. Foreman, Executive Vice President of Batton, Barton, 
Durstine & Osborne, a leading advertising agency, testified that he 
believed that the exercise of some type of controls on quiz shows 
should have been known to “anyone with a certain depth of experi- 
ence” in the television industry (Tr. 645-646). On the other hand, 
the heads of the networks expressed great shock at the disclosures. 
Dr. Frank Stanton, the head of CBS, stated “I was completely un- 


%In addition the Commission wrote a similar letter of inquiry to the National Broad- 
casting Company with respect to its quiz programs. Tr. 13-19. — 

* However, another grand jury subsequently indicated [sic] a witness for perjury in his 
testimony before the original grand jury. v9 
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aware until August 8, 1958, of any irregularity in the quiz shows on 
our network.” ‘Tr. 1043. Mr. Robert FE. Kintner, President of NBC, 
said “We were merely taken by a small group of deceitful people, 
i 

3. Payola.—As the hearings before the Special Subcommittee on 
Legislative Oversight approached adjournment on November 7, 1959, 
evidence of different types of corruption in the broadcasting industry 
began to accumulate. A Pennsylvania department store owner testi- 
fied that he had paid $10,000 in cash to “public relations counselors” 
in New York in order to get one of his employees on a quiz show as 
a contestant so that the employ ee would be able to refer to the store 
before a national audience. 

The networks, the broadcasters and the advertisers began to re- 
examine the practices in the industry and have themselves disclosed 
cases in which contestants actually paid for the privilege of appearing 
onashow. “Disc jockeys” have admitted to acc epting payola in order 
to favor certain records on their programs. Some recording com- 
panies regard use of their records on programs, which largely con- 
sist of playing popular records, to be of such great commercial value 
that they are willing to and do make substantial payments or gifts 
to the dise jockeys in order to have those records played. A disc 
jockey who receives such a payment does not disclose that he is being 
paid to play the record and creates the impression that it is being 
broadcast because of its merit. 

At a public conference held with representatives of the broadcast- 
ing industry on December 2, 1959, the Federal Trade Commission 
disclosed that “payola is under intensive investigation” as a form of 
commercial bribery or “push money” constituting an unfair and 
deceptive trade practice. On Dec ember 6, 1959, it filed complaints 
against three record companies and six record distributors. On De- 
cember 15, 1959, a consent decree was entered in one of the cases. It 
is understood that the aoe of additional complaints is ¢ ontemplated. 

On December 3, 1959, the Federal Communications Commission sent 
a request to 5,326 bro: .deast licensees (every AM, FM and TV station) 
requesting that each supply the Commission with information relat- 
ing to payola. The request covered payments to each licensee and 
his employees since November 1, 1958, for any matter broadcast which 
was not identified by an announcement as being broadcast because 
of such payment. This information was to have been filed on Janu- 
ary 4, 1960, but the FCC extended the time for filing until February 

, 1960. The Commission also requested information as to the inter- 
ni on controls and procedures established by each licensee to provide 
him with information as to remuneration paid to others than himself 
in connection with the preparation and presentation of programs. 
This information must be filed on January 4, 1960. The results of the 
requests are not yet available. Nor, at this writing, has the Subcom- 
mittee yet held hearings on payola. However, what has already been 
disclosed makes it likely that the known instances of payola are more 
than isolated cases. 

While at this time payola seems to be used most extensively with 
respect to records, there is evidence that it is also being used in other 
aspects of the industry. The payment by the Pennsylvania depart- 
ment store owner to get his employee on a quiz show is one example 
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of the use of payola in a different context. Allegations have been 
made that ratings are sometimes falsified and that some performers 
and broadcasting executives have interests for which they are able to 
obtain favorable publicity over radio and television. With respect 
to advertising as such, similar problems appear to exist. Since the 
cere began, the Federal Trade Commission has intiated three 
ase and desist proceedings against deceptive commercials which have 
been broadcast. 

4. Public reaction—The testimony before the Committee in con- 
nection with the quiz shows has shown that school teachers, infants, 
clergymen and others from many walks of life had been drawn into 
a gigantic hoax perpetrated upon the nation through the medium of 
television. Other disclosures have revealed substantial corruption in 
other aspects of the broadcasting industry. The diclosures have been 
accompanied by a sense of public shock and disgust. Questions have 
been raised universally as to the basic causes and conditions which 
have permitted such corruption to operate in so potent an industry. 
In an editorial on Tuesday, November 3, 1959 (p. 30) the New York 
Times stated : 


The one thing that can be salvaged from this sorry situation 
is an awakened sense of public outrage that may yet force re- 
forms in the industry that made it possible. The Van Doren 
episode, bad as it is, is but symptomatic of a disease in the 
radio and television world that frequently permits things to 
be represented not quite as they are—a disease that can touch 
the whole gamut of programs from public speeches to private 
advertising. 

Whether through governmental regulation, nonprofit com- 
petition, internal - reorganization—or perhaps all three—the 
radio-television industry will have to undergo a drastic re- 
form if it is to regain the confidence of the American public. 


The general tenor of this view was repeated in a roundup of national 
editorial comment. On November 6, 1959, it was reported that the 
Washington, D.C., Superintendent of Schools stated that the revela- 
tions would make it harder to control cheating in the schools. He 
said: 
Education reflects the community. It is part of the social 
orm: * * *, 
We have seen demonstrated here massive cheating organ- 
ized and supported to defraud the American people, * * *. 
And yet our young people are expected to observe the high- 
est moral standards—and I hope they will continue to observe 
them. 


Objective evidence indicates that the editorial reaction may reflect 
the predominant public attitude. A poll conducted by the Gallup Or- 
ganization, Inc., at the request of one of the broadcasting networks 
indicates that a higher percentage of the public is aware of the broad- 

casting crisis than was aware of the milit: ary crisis in Quemoy and 
Sates the dispute between Senator McCarthy and the Army, and 
of Governor Faubus at the height of the integration crisis. Most of 
the individuals polled feel that television should be more strictly 
regulated. Of these, however, two-thirds believe that the networks 
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should undertake this function and only one-fifth think the Govern- 
ment should do so. <A later poll by Elmo Roper indicated about the 
same degree of public awareness, but did not expressly report views on 
regulation. 

It is clear that the broade asting and advertising industries are ac- 
tively concerned with the problems. One network has alre ady dropped 
all quiz shows involving large sums of money and has issued detailed 
instructions as to program practices in order to eliminate deception 
in all aspects. Another network has instituted what it believes to be 
efficient method of policing its programs and employees for the pur- 
pose of enforcing rigid standards of honesty. Individual broadcast- 
ers have begun to investigate the practices of their employees, and 
discharges or resignations of employees who have accepted payola 
have occurred. 

In a series of recent meetings the advertising and broadcasting in- 
dustries have indicated great interest in exploring ways and means of 
improving commercials both with respect to dec eption and taste. The 
Television Code of the National Association of Broadcasters has re- 
cently been amended to provide (1) that no program shall be presented 
ina manner which would mislead the audience as to any material fact, 
(2) that quiz and similar programs presented as legitimate contests 
must in fact be genuine and the results not controlled by collusion or 
other action which will favor one contestant against another, (3) that 
news interview programs shall be governed by ethical standards of 
journalism so that the interviewer will select the questions and that 
disclosure will be made if restrictions are placed upon the area of 
questioning or if the person interviewed requires questions to be sub- 
mitted in advance or participates in the editing of a recording of an 
interview prior to its being broadcast, (4) that broadcasters shall be 
alert to prevent the use of properties, commercial products, music, 
etc., within a program, when such use is dictated by factors other than 
the requirements of the program, (5) that the acceptance by a pro- 
ducer, talent or other personnel of cash or other consideration for 
including such material within a program is forbidden, and (6) that 
broadcasters are required to use extreme care to prevent false, mislead- 
ing or deceptive advertising, whether by advertising copy or by dem- 
onstration. However, it should be noted that the only method of 
enforcing the Code is by removal of its Seal of Good Practice from 
stations which violate it. This is not regarded as a substantial sanc- 
tion and it is understood that the possibility of establishing more effec- 
tive sanctions is being canvassed. 

The regulatory agencies concerned have also dislayed an active in- 
terest in the problems which have been presented. The Federal Com- 
munications Commission began a public hearing on December 7, 1959, 
to consider programming and advertising practices for the purpose of 
determining whether and to what extent they are inimical to the pub- 
lic interest, to determine whether the general standards the Commis- 
sion has established to guide broadcast licensees in the selection of 
matter which is broadcast are adequate in the light of existing condi- 
tions, to determine whether the Commission’s rulemaking powers 
should be used to set out more detailed and precise standards to guide 
broadcasters, to determine whether the Commission’s present policies 
and procedures relating to review of the performance of licensees in 
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the field of programming and advertising are adequate, and to deter- 
mine whether existing legal authority is adequate or whether legis- 
lation should be recommended to Congress. In effect, the FCC has 
invited public views as to the whole field of broadcasting and the 
manner in which it is regulated. It is not expected that the hearing 
will be concluded until mid-January of 1960. 

On December 2, 1959, the Federal Trade Commission held a con- 
ference for the purpose of devising “better and faster means of enfore- 
ing the present laws to stop false “and misleading advertising on tele- 
vision and radio.” It has, in addition to the action relating to payola 
and false advertising already described, increased its monitoring of 
advertising which is broadcast. 

In his testimony before the Legislative Oversight Subcommittee, 
the Chairman of the Federal Trade Commission explained its cur- 
rent enforcement program in connection with false and misleading 

radio and TV advertising and its liaison with FCC. He indicated that 
a monitoring unit on radio and TV advertising had been operating 
over the past two years within the Bureau of Investigation. He de- 
scribed the unit as consisting of “two attorneys, two other monitors 
and two secretarial and clerical personnel” par 31). A subsequent 
statement of the Chairman, dated November 1, 1959, on the Commis- 
sion’s drive against deceptive television adver é ising, listed four actions 
designed to intensify the Commission’s policing of television com- 
mercials. They included monitoring all national television networks 
instead of the prior system of selective monitoring, examination of 
all national TV advertising continuities for the period from November 
15 to December 15, more than doubling the radio and TV monitoring 
staff, and instructions to FTC’s nine field offices “to intensify their 
TV monitoring of network shows.” The Chairman also st: ated that 
“while the Commission’s jurisdiction concerning the conduct of those 
shows is questionable, there can be no doubt at all that the honesty of 
TV commercials is very much our concern.” He added that policing 
of commercials that exaggerate, irritate and nauseate “is beyond the 
authority of the Federal Trade Commission,” and explained that FTC 
did not investigate rigged quiz shows because “the primary jurisdic- 
tion for regulation of television and radio industry rests with the 
Federal Communications Commission.” Tr. 52. 

The quiz shows and the hroadcast industry. Information as 
to payola and other abuses is not complete enough at this time to per 
mit accurate discussion of the problems. However, sufficient informa 
tion has been disclosed with respect to the operations of quiz shows 
to permit a grasp of the factors which led to the widespread rigging. 
Before this is discussed, it would we well to understand the system of 
network broadcasting which distributed the shows. 

A television network is comprised of a number of television stations 
ach in a contractual relationship with a central operating organiza- 
tion (e.g., NBC, CBS or ABC) which broadcasts programs to sta- 
tions affiliated with the network.6 While each of the television net- 
work operating organizations owns some local stations, the network 
as a whole is built upon a system of individually-owned stations which 
have the basic responsibility for station operation. The network or- 


5See generally, Salant, Fisher and Brooks, ‘Functions and Practices of a Television 
Network,” 22 Law and Cont. Problems 584 (1957). 
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ganization arranges for the physical inter-connection of the affiliated 
stations by telephone cable and microwave relays. The legal rela- 
tionship between the network organization and the stations is de- 
fined by an affiliation agreement. 

The network organization supplies its affiliated stations with a 
schedule of programs. These programs are sometimes owned and 
broadcast by the network, they are sometimes broadcast in associa- 
tion with others and jointly-owned, and sometimes they are broadcast 
and owned by persons outside the network. Such outside producers 
of programs are known as “independent packagers” of television pro- 
grams. The network organization finances the operation by selling 
nationwide broadcast time and programs to national advertisers who 
are given the opportunity of airing commercial messages on these net- 
work programs. Thus the advertisers buy broadcast time and pro- 
grams offered by the network organization. In turn they are repre- 
sented by advertising agencies. These are in effect the middlemen be- 
tween the network and the commercial companies which desire to ob- 
tain nationwide publicity for their products by sponsoring programs. 

Each station is paid by the network for the use of its time in ac- 
cordance with the affiliation agreement. Further, network program- 
ing tends to develop a large audience circulation on which affiliates 
base their advertising rates. A large circulation will attract increased 
income to the stations from non-network sources—national and re- 
gional spot advertising and local advertisers. 

The national or local advertiser is primarily concerned in puhliciz- 
ing his products so as to produce the greatest sales per dollar spent. 
He is interested in being connected with the program or programs 
which will produce the greatest sale per dollar spent. The reason 
for an advertiser’s investment of large sums in television program- 
ming is primarily the value he receives for his money in terms of a 
low unit cost for the sales produced. 

The decision of the advertiser to sponsor a particular program is 
apt to depend primarily on the combination of cost of the medium, the 
number of homes reached, and the “impact” of the program, i.e., its 
effectiveness in producing sales. The effort of all major eroups in- 
volved is, therefore, to maximize the size of a program audience once 
a commitment to a certain program is made. This major concern 
of the television industry is clearly illustrated by the testimony before 
the House Legislative Oversight Committee of Mr. George Abrams, 
former vice president in charge of advertising of Revlon, Inc., which 
sponsored the $64,000 Question and the $64,000 Challenge. That 
testimony indicates that the influence of the advertiser on how a pro- 
gram is produced may be extremely strong, notwithstanding con- 
tractual provisions to the contrary.2. Mr. Abrams was responsible 
for advertising appearing in all television properties of Revlon, as 
well as liaison between the producers of programs and the advertising 
agencies charged with responsibility for the programs. He said: 


The Sixty-Four Thousand Dollar Question and the Sixty- 
Four Thousand Dollar Challenge were two such properties 
for which I was responsible. 


® Revlon’s contract with Entertainment Productions Inec., gave the former very limited 
powers with respect to the manner in which the $64,000 Question and the $64,000 
Challenge were produced and presented. Tr. 365. 
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Directly related to this responsibility was the objective of 
achieving the highest possible ratings for both programs in 
order to. provide maximum exposure to the public of the 
advertising messages contained in these programs. 

The television ratings reflected the audience draw of the 
Sixty-Four Thousand Dollar Question and the Sixty-Four 
Thousand Dollar Challenge, and for this purpose Revlon 
purchased overnight telephone survey reports which were 
charted on a regular basis along with the names of con- 
testants appearing coincident with the recorded ratings. 

This charting of the ratings, along with contestant’s 
names enabled us to follow the program’s popularity and, 
in our opinion, also reflected the individual popularity of 
contestants. 

At weekly meetings of the producers, the advertising 
agency and our own Revlon executives, these ratings charts 
were studied to determine the reception the public was ac- 
cording to contestants. 

I have turned these rating charts over to the New York 
District Attorney’s office. 

These charts play an important role in this investigation, 
in my opinion, because they indicate the week-by- week in- 
terest in individual contest: ints, and were often the starting 
point of our meeting discussions. (Tr. 797-798.) 


The maximal efforts to maintain this public exposure to advertis- 
ing messages may have resulted in some cases in sponsor direction 
that certain contestants on programs be removed or retained in rela- 
tion to their effect on the audience-viewing ratings of the program. 
Mr. Abrams continued : 


I repeat without any change in my affidavit that those of 
us present at those weekly meetings knew the popularity 
status of contestants as determined by ratings an publicity 
and expressed to the producers our desires for the ultimate 
disposition of many contestants. (Tr. 803 

* * * * 2k 


In the first year or so of the program, nothing could go 
wrong, yet as the ratings showed, the declining curve of 
audience response meant that more striking contestants, 
higher dollar prizes, and even the use of celebrities was neces- 
sary to maintain viewer interest. 

I believe the producers felt this pressure and resorted to 
rigging and fixing to save their property and satisfy the 
sponsor. (Tr. 805-806.) 


The tacit assumption of all concerned in this process was the direct 
connection between a highly rated program and increased product 
sales. This assumption was more than borne out by the history of 
the Revlon Company’s sales during its period of sponsorship of the 
$64,000 Question and Challenge programs. 

In 1954 net sales of Revlon were $33,604,000. Tr. 375. Revlon 
began sponsorship of the Question program on June 7, 1955. In 
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1955 net sales of Revlon increased to $51,647,000." Zbid. At the 
end of 1956 they jumped to $85,768,000; 1957 net sales were $95,175,- 
000; and at the conclusion of 1958 Revlon net sales had reached 
$110,363,000. The company sponsored this program until November 
16, 1958, and aennanl the $64,000 Challenge with P. Lorillard Co. 
from October 23, 1955 until September 7, 1 1958. Tr. 359. 

The following questions were asked Mr. Martin Revson, former 
vice president and director of Revlon, by counsel for the subcom- 
mittee: 


Mr. Lisuman. Do you attribute any of this remarkable 
growth in net sales to the sponsorship of the Sixty-Four 
Thousand Dollar Question and Challenge? 

Mr. Revson. Yes,sir. (Tr. 376) 

* * * * * 

Mr. Lisuman. In other words, in 1958 you were twice as 
good as your nearest competitor ? 

Mr. Revson. Yes. 

Mr. Lisuman. Do you attribute this to the Sixty-Four 
Thousand Dollar Question and Sixty-Four Thousand Dollar 
Challenge programs? 

Mr. Revson. It helped. It helped. (Tr. 378-379) 

Similarly, the sales of products of Pharmaceuticals, Inc., sponsor 
of the Twenty-One quiz program showed a steady growth during the 
period of its Apa, Net sales of Pharmaceuticals, Inc. in 1956 
were approximately $20 million. In 1957 they reached $30 million. 
Sales of Sominex, a sleep inducing product of Pharmaceuticals, Inc., 
rose 68.9 % during a 12-week period preceding February 25, "1957. 

Sales of Geritol, the major product advertised on the program, in- 
creased 71.4% during a 3-week period preceding February 25, 1957.* 

The significance of these shows to the advertising sponsor is further 
indicated by the large amounts expended each week in sponsoring the 
program: 


The Cnarrman. Is there any particular secret what you 
paid them ? 

Mr. Rrvson. Oh, no. It is a matter of record. We have 
the records we would be happy to—let me put it this way, 
because I don’t remember the exact figures. With the com- 
mercials and everything else, I figured the show cost us 
weekly, time, payments to the producer, and the commercials, 
about $75,000 to $80,000 a week. I think it was around that. 
(Tr. 412.) 

It may be seen from the foregoing that at least part of the broad- 
casting industry is organized upon an economic base in which adver- 
tising revenue operating through the networks, exercises enormous 
influence upon the programs as well as the commercials ultimately 
emitted through the facilities of the local broadcasting stations. This 
system has, of course, produced programs of great benefit to the 


*Revion’s “Living Lipstick”, first product advertised on the program, fell 30 days 
behind orders and shipments to dealers had to be rationed. Within a few months after 
Revlon started the $64,000 Question, the company’s closest rival, Hazel Bishop, fell far 
behind. Broadcasting Telecasting Magazine, March 18, 1957, p, 27. 

§ Broadcasting Telecasting Magazine, supra, ftn. 7, p. 27, 
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American public. However, it is obvious that the pressures to use 
the medium primarily for advertising purposes, rather than for com- 
munications purposes, may, as has been the case with the quiz shows, 
produce quite the opposite results. Therefore some form of regula- 
tion of malign influence appears to be necessary. Two regulatory 
agencies, the Federal Communications Commission and the Federal 
Trade Commission, have the basic responsibility of regulating the 
industry. The manner in which this regulation is effected is con- 
a ‘below. 

3. Regulation of television by the Federal Communications Commis- 
a .—The Communications Act of 1934 (47 U.S.C. 151, et seg.) pro- 
vides the basic authority for federal regulation of the radio broadcast- 
ing industry, including television. Under the provisions of the act 
transmission of signals by radio is prohibited without a license (§ 301), 
and unlicensed transmission is made a criminal offense (§ 501). The 
Commission may issue a broadcast license only if it finds that the 
“public convenience, interest, or necessity will be served thereby” 
($ 3807(a)), and then only for a maximum period of three years 
(§ 307(d)). Subsequent extensions may be granted, but also subject 
to a finding that the “public interest, convenience, and necessity would 
be served thereby” (7d.). The Commission has authority to revoke 
a license because of conditions coming to its attention “which would 
warrant it in refusing to grant a license or a permit on an original 
application” (§ 3 2(a)), but must carry the burden of proof in such 
a case (§$312(d)). It also has limited authority to issue cease and 
desist orders (§312(b)). In addition, extensive rule making 
(§ 803(1)) and investigative authority is conferred upon the Commis- 
sion (§ 403). 

The act therefore establishes a system of private ownership of 
broadcast stations which may operate under government license only 
if they do so in the public interest. The broadcasters have no vested 
interest in their licenses. Rather, section 301 states that one of the 
purposes of the act is “to maintain the control of the United States 
over all the channels of interstate and foreign radio transmission ; 
* * * and section 304 provides that each licensee must waive any claim 
to the use of any particular frequency based on previous use. 

Obviously the station owners must secure advertising sponsors if they 
are to operate successfully. However, they have been given control 
over a valuable asset which by its nature cannot be made available to 
all who want it. In return for this privilege, the act makes it their 
primary duty to operate in the public interest. Commercial sponsor- 
ship must be consistent with this duty. In National Broadcasting Co. 
v. United States. 319 U.S. 10, SAG (1943). the court said: 


The “public interest” to be served under the Communica- 
tions Act is thus the interest of the listening public in “the 
larger and more effective use of radio”. § 303(g). The fa- 
cilities of radio are limited and therefore precious; they can- 
not be left to wasteful use without detriment to the public 
interest. “An important element of public interest and con- 
venience affecting the issue of a license is the ability of the 
licensee to render the best practicable service to the commu- 
nity reached by his broadcasts.” Federal Communications 
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Comm'n v. Sanders Radio Station, 309 U.S. 470, 475. See 
also Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134, 137-188 (1940). 


Interpreting the National Broadcasting and Pottsville cases, the 
Court of Appeals for the Third Circuit has stated: 


It is plain * * * that a radio broadcasting station must 
operate in the public interest and must be considered a “trus- 
tee” for the public. Mcl/ntire v. Penn Broadcasting Co. of 
Philadelphia, 151 F. 2d 597, 599 (1945). 


It should be emphasized that only individual radio and television 
stations are licensed, and that the networks themselves are not licensed 
as such. It has long been established Commission policy, fully sus- 
tained by the courts, that each licensee has a non-delegable duty to 
control and be responsible for the complete operation of its station, 
including all aspects of programming. While this policy is too firmly 
established to require extended discussion, it may be noted that in 
the National Broadcasting Co. case, 319 U ‘S. at 205. the Supreme Court 
quoted with approval the Commission’s report on chain broadcasting to 
the effect that— 


It is the station, not the network, which is licensed to serve 
the public interest. The licensee has the duty of determining 
what programs shall be broadcast over his station’s facilities, 
and cannot lawfully delegate this duty or transfer the control 
of his station direc tly to the network or indirectly to an ad- 
vertising agency. 


Accordingly, while much advertising and programming is determined 
by the sponsors, advertisers and networks without consultation with 
the individual station owner, the latter is legally responsible for the 
ultimate product which he broadcasts. 

lo summarize, in return for the privilege of operating on a valu- 
able and limited public frequency, the broadcast licensee (1) must 
operate in the public interest and (2) is alone responsible for assuring 
such operation is in the public interest. To be sure, the licensee is 
entitled to profit from operating a broadcasting station, and adver- 
tisers may benefit from the use of the medium. However, under pres- 
ent law operation in the public interest is the only reason for the exist- 
ence of a broadcasting station. That interest must predominate over 
the economic interests of the broadcasters or advertisers. ‘The Com- 
mission is the public body created especially by Congress to make sure 
that the licensee meets his vital public interest. responsibilities. 

Although without direct authority over networks, the Commission 
may take action having an indirect but definite impact upon them. 
Section 303(1) empowers the Commission “to make special regulations 
applicable to radio stations engaged in chain broadeasting.” In view 
of the statutory language, the Commission attempts to regulate net- 
works only indirectly, by regulating the kind of arrangements an 
individual licensee may enter into with a network. Since about 1943, 
the Commission has had such regulations in effect, dealing with the 
exclusivity of affiliation, territorial exclusivity, length of affiliation 
agreements, option time, the rejection of network programs by affi- 
liates, network ownership of stations, dual network operation, and 
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network control of station rates (47 C.F.R. 3.131-3.138). All the net- 
work rules are couched in the same way om “No license shall be 
granted to a * * * broadcast station having * * *”). The Commis- 
sion’s authority to issue the regulations was sustained in the National 
Broadcasting Co. case, and thereafter the same regulations were made 
applicable to the new broade ast services (ie., FM and TV) as they 
developed. See 47 C.F.R. 3.231-3.238, 3.658. 

The Commission has one other way—also indirect—of regulating 
the networks. With the exception of Mutual, all of the radio and 
television networks own stations and are, therefore, Commission li- 
censees themselves. A licensee’s actions as a network may be relevant 
to his “character” and the “other qualifications of the applicant to 
operate the station,” factors which the act (§ 308(b)) requires to be 
considered in connection with both original applications and renewals. 
The Commission may take into account network practices considered 
inimical to the public interest in its review of network licensees at 
renewal time. Specificially, it may consider whether the network, in 
view of such practices, has the requisite qualifications to be a licensee. 
This is not an entirely satisfactory way of proceeding, since the penalty 
(denial of several licenses) is so severe that the Commission has char- 
acterized it as a “death sentence” and has expressed reluctance to 
impose it. See Don Lee Broadcasting System, 5 Pike & Fisher, 
R.R. 1179, 1200 (1949). 

Section 326 of the Communications Act provides that nothing in 
that act— 


shall be understood or construed to give the Commission the 
power of censorship over the radio communications or signals 
transmitted by any radio station, and no regulation or con- 
dition shall be promulgated or fixed by the Commission which 
shall interfere with the right of free speech by means of radio 
communication. 





In addition, the Supreme Court has stated that radio, together with 
moving pictures and newspapers, is a medium of communication 
“whose freedom is guaranteed by the os Amendment.” United 
States v. Paramount Pictures, Inc., 334 U.S. 131, 166 (1948) ; see also 
Superior Films v. De partment of kL Seti ~ Ohio, 346 U.S. 587. 
589 (1954). It has therefore been suggested that both constitutional 
considerations and the act itself severely limit the action which the 
Commission may take with respect to the content of what is broad- 
sasted or televised, both programs and advertising. 

Before considering whether these statutory and « onstitutional pro- 
visions substantially inhibit the exercise of the C apes s author- 
ity in the field of rule making or licensing, it would be well to 
emphasize that the Commission has investigatory power with respect 
to radio and television practices fully as great as that of the Special 
Subcommittee on Legislative Oversight. Problems of personnel and 
appropriations aside, it could have conducted precisely the same in- 
vestigation the Subcommittee has—an investigation which, signifi- 

cantly, has raised no claim of censorship or of invasion of First 
Asasiiinaiad rights from any quarter. 

The authority of the Subcommittee rests upon the grant conferred 
upon its parent committee, the House Committee on Interstate and 
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Foreign Commerce, to investigate, inter alia, “Advertising, fair com- 
petition and labeling, ” as well as “[t he administration and enforce- 
ment by departments and agencies of the government of provisions 
of law relating to subjects which are within the jurisdiction of such 
committee,” H. Res. 56, 86th Congress. 105 Cong. Rec. 1097-8 
(Daily edition, Jan. 27, 1 959). 

This authority appears to be no more than the investigative author- 
ity conferred upon the Commission by the Communications Act of 
1934. Section 403 of the act gives the Commission— 


full authority and power at any time to institute any inquiry, 
on its own motion, in any case and as to any matter or 
thing * * * concerning whic h any question may arise under 
any ‘of the provisions ‘of this Act, or relating to the enforce- 
ment of any of the provisions of this Act. 


In Federal Communications Commission v. Cohn, 154 F. Supp. 
899, 908 (S.D.N.Y., 1957), the court noted that “Congress has not 
been niggardly in providing the Federal Communications Commis- 
sion with ample authority to conduct investigatory proceedings 
necessary for the execution of its multiple functions.” The Cohn 
ase involved the current Commission network investigation. The 
question was whether it could subpoena information from independ- 
ent producers over whom the Commission admittedly has no regula- 
tory authority whatsoever. Nevertheless, the court held the 
investigatory and subpoena power valid and applic: able in the cir- 
cumstances because the “comprehensive powers” conferred on the 
Commission include broad investigative authority not only with 
respect to licensing or rule making proceedings, but also for the pur- 
pose of “making specific recommendations to Congress as to addi- 
tional legislation which the Commission deems necessary or desir- 
able.” 154 F. Supp. at 905; see also section 154(k) (5) of the Com- 
munications Act. And in Stahlman v. Federal W iisatieditadtons 
Commission, 126 F. 2d 124, 127 (C.A.D.C., 1942), the court stated 
that the Commission’s investigatory authority “includes authority to 
obtain the information necessary to discharge its proper functions, 
which would embrace an investigation aimed at ithe prevention or 
disclosure of practices contrary to public interest.’ 

But in any event, a review of existing authority indicates that the 
Commission may, without running afoul of constitutional or statutory 
safeguards of freedom of speech, give considerable weight to adver- 
tising practices and programming in the context of licensing, rule 
making or investigative proceedings. It is true that the statutory 
provision relating ‘to censor ship and the First Amendment delineate 
the outer limits of the Commission’s powers. Yet, within those limits 
considerable scope is left for effective regulatory action. This would 
certainly be so with respect to deceptive practices as opposed to prob- 
lems of taste. 

Although the issue has never been squarely passed upon by the Su- 
preme Court, in every case in which the anentvet has been presented, 
the courts have upheld the Commission’s authority to concern itself 
with a licensee’s program policies and practices. No action by the 
Commission has ever been held by the courts to constitute censorship 
or to violate constitutional protections of freedom of speech or of the 
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press. Rather, in a case sustaining the Commission’s authority to 
consider the proposed programming of competing applicants, a fed- 
eral Court of Appeals stated : ° 
As to appellant’s contention that the Commission’s con- 
sideration of the proposed programs was a form of censor- 
ship, it is true that the Commission cannot choose on the 
basis of political, economic or social views of an applicant. 
But in a compar ative consideration, it is well recognized that 
comparative service to the listening public is the vital ele- 
ment, and programs are the essence of that service. So 
while the Commission cannot prescribe any type of program 
(except for prohibitions against obscenity, profanity, etc.), 
it can make a comparison on the basis of public interest and, 
therefore, of public service. Such a comparison of proposals 
is not a form of censorship within the meaning of the statute. 
As we read the Commission’s findings, the nature of the views 
of the applicants was no part of the consideration. The 
nature of the programs was. 


In Allen B. Dumont Laboratories v. Carroll, 184 F. 2d 153, 156 
(C.A. 3, 1950), certiorari denied 340 U.S. 929 (1951), it was held that 
Congress had so occupied the field of radio and television communi- 
cations as to preclude censorship by a state. The court recognized 
that section 326 of the C ommunications Act also prohibits the Com- 
mission from censoring. Nevertheless, it stated: 


The Act itself demonstrates that Congress was vitally con- 
cerned with the nature of the programs broadcast as affect ing 
the public good. It, therefore, dealt directly with the subject 
matter of the broadcasts which Pennsylvania seeks to regu- 
late here. Congress thus set up a species of “program control” 
far broader and more effective than the antique method of 
censorship which Pennsylvania endeavors to effectuate in the 
instant case. 


As recently as October, 1958, the Court of Appeals for the District 
of Columbia, in rejecting a claim that a successful applicant, because 
of its religious orientation, might not properly fill the community’s 
needs, stated : 


Of course should Loyola in the future fall short of the rules 
and regulations of the Commission in regard to proper pro- 
gramming, the Commission may always review the matter 
in a renewal proceeding or otherwise. See 7’rinity Meth- 
odist Church. South v. Federal Radio Commission, 1932. 
61 App. D.C. 311, 62 F. 2d 850, certiorari denied, 1933, 288 


* Johnston Broadcasting Co. v. Federal Communications Commission, 175 F. 2d 351, 
859 (C.A.D.C., 1949). See also Bay State Beacon vy. Federal Communications Commission, 
171 F. 2d 826, 827 (C.A.D.C., 1948). This principle has been squarely applied in non- 
comparative situations to sustain denial of renewal because of the nature and subste ance, of 
programs. Trinity Methodist Church vy. Federal Radio Commission, 62 F. 2d 850 
(C.A.D.C., 1932)., certiorari denied 288 U.S. 599 (1933) (station used to attack the 
Roman Catholic Church, to allude slightingly to Jews as a race, to attack judges in cases 
pending before them); KFKB Broadcasting Ass’n., Inc. vy. Federal Radio Commiasion, 
47 F. 2d 670 (C.A.D.C., 1931) (station used to prescribe for medical ills, the station 
receiving a “cut” from the sale of recommended prescriptions). See also Simmons v. 
Federal Communications Commission, 169 F, 2d 670, 671-672 (C.A.D.C., 1948), certiorari 
denied 335 U.S. 846 (1948); Independent Broadcasting Co. v. Federal Communications 
Commission, 193 F. 2d 900, 902-903 (1951). 
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U.S. 599, 58 S. Ct. 317, 77 L. Ed. 975. Noe v. Federal Com- 
munications Commission, 260 F. 2d 739, 743 (C.A.D.C., 1958), 
certiorari denied 359 U.S. 924 (1959). 


Whatever the limitations upon the Commission’s authority to deal 
with programming may be, the prevention of deceptive contests does 
not appear to approach that limit.° There is no question here of 
interference with taste, religious views, or views on public or any 
other issues. 

Nor is there any doubt that the Commission may consider advertis- 
ing practices as relevant to the question whether a station is operating 
in the public interest. WREC Broadcasting Service, 10 Pike & 
Fischer, R.R. 1323, 1358-1359 (1955). In a public notice dated 
February 21, 1957, the Commission stated : 


The Federal Communications Commission has consistently 
held that the selection and presentation of program ma- 
terial, including advertising, is the responsibility of the 
broadcast station licensee, subject to its statutory obligation 
to operate in the public interest. In fulfilling ‘this obliga- 
tion, a broadcast station is expected to exercise reasonable 
care and prudence with respect to advertising copy in order 
to assure that no material is broadcast which will deceive or 


mislead the public. 14 Pike & Fischer, R.R. 1262 (1957). 


From the foregoing it appears clear that the Federal Communica- 
tions Commission has authority to consider deceptive programs and 
deceptive advertising in connection with its licensing procedures. 
However, the Commission has used this authority sparingly m re- 
cent years. Thus, in 1955, the Commission renewed the license for 
radio station WOL, even though the latter carried so-called “bait and 
switch” advertising (advertising in which customers are enticed by a 
low-priced product for the purpose of switching them to purchases of 
a higher priced product) condemned by the Federal Trade Com- 
mission. Washintgon Broadcasting Co., 12 Pike & Fischer, R.R. 
105 (1955). The grant was approved by a 4-3 vote. In his dissent 
Commissioner Lee stated that “I believe it is the Commission’s duty 
* * * to insist upon elimination of such practices [bait and switch 
advertising| as a condition to renewal [of license].” Jd. at 106. The 
majority wrote no opinion, 

It is true that licensees are required to submit certain information 
to the Commission relating both to advertising and programing 





10 For example, the Supreme Court has sustained the Commission’s power to deny a 
renewal for a consistent practice of broadcasting illegal lotteries. Federal Communica- 
tions Commission v. American Broadcasting Co., 347 U.S. 284 (1954). While the Act has 
been said not to give the Commission “supervisory control’ over programs, Federal Com- 
munications Commission vy. Sanders Brothers Radio Station, 309 U.S. 470, 475 (1940) 
(a case concerning economic competition), the Supreme Court recognized in the National 
Broadcasting Co. case that: 

“The Commission’s licensing function cannot be discharged, therefore, merely by finding 
that there are no technological objections to the granting of a license. If the criterion 
of ‘public interest’ were limited to such matters, how could the Commission choose between 
two applicants for the same facilities, each of whom is financially and technically qualified 
to operate a station? Since the very inception of federal regulation by [sic] radio, com- 
parative considerations as to the services to be rendered have governed the application of 
the standard of ‘public interest, convenience, or necessity.’” 319 U.S. at 216-217. 

Again, in Regents of the University System of Georgia vy. Carroll, 338 U.S. 586, 598 
(1950), the Court flatly stated, “although the licensee's business as such is not regulated, 


the qualifications of the licensee and the character of its broadcasts may be weighed in 
determining whether or not to grant a license.” 
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when they apply for renewals. This includes the logs for a “com- 
posite week” arbitrarily chosen by the Commission at “the end of the 
year, together with statistical information classifying programs broad- 
cast ‘during the composite week as sponsored or sustaining, recorded 
or live, educational, entertainment, etc. Proposals for the next li- 
cense period are also required. In theory, therefore, the stations are 
asked what they have done and what they propose to do. However, 
in a speech delivered to the West Virginia Broadcasters Association 
on August 28, 1959, Commissioner Ford stated that only six employees 
review this information and that about 51% hours time is spent on each 
renewal. “You can, therefore, see that no real examination is made 
unless this review discloses discrepancies * * *.” We are advised 
that no television station has ever been required to go to hearing on 
its renewal application because of programming practices. 

Since 1957, the FCC and the FTC have operated under formal liai- 
son procedures covering the furnishing of information by the FTC 
to the FCC relating to false and misleading radio and TV advertising. 
The FTC has referred approximi itely 20 to 25 stipulations, 50 to 60 
complaints, and about 30 to 35 orders to cease and desist to the FCC 
during the past two years. The FCC Public Notice of February 21, 
1957, stated in part that it would advise the stations of the action of 
the FTC, so that the stations will “be in a position to consider taking 
action consistent with their operation in the public interest.” The 
notice also stated the selection and presentation of program material, 
including advertising, is the responsibility of the broadcast station li- 
censee ; and that where a finding has been made that particular adver- 
tising material is deceptive, its ‘continued broade ‘asting would raise a 

serious question as to whether the station is operating in the public 
interest. 

With the exception of the public notice relating to deceptive adver- 
tising, the Commission is not known to have taken any action in the 
way of rule making or public statements to guide television broad- 

casters, either as to advertising or program content. In 1951 the 
Commission announced “that a public conference will be scheduled, 
at a date to be announced later, for the discussion of television broad- 
casting problems from the viewpoint of the public, the Commission, 
and industry” and that a “detailed agenda for that conference will be 
announced later and will relate generally to the role of television in 
serving the needs and interest of the public.” Public Notice, F.C.C. 
51-83, January 29,1951. No such conference has ever been held. As 
a consequence, in his August 28, 1959, speech Commissioner Ford stated 
that he knew of no series of adjudications or of public statements or 
other general pronouncements “in which the policies of the Com- 
mission concerning programs are available.” 

Asa realistic matter, television broadcasters must look to precedents 
in the field of radio for any guidance. However, that field seems now 
to be similarly barren of guidelines as to the public service standards 
which the Commission will enforce. 

7. Regulation by the Federal Trade Commission.—A basic objec- 
tive of the Federal Trade Commission is to prevent our business sys- 
tem from being corrupted by unfair or deceptive trade practices. 
This objective found expression in section 5 of the Federal Trade 


REGULATORY COMMISSIONS AND AGENCIES 83 


Commission Act of 1914, as amended (15 U.S.C. § 45), which prohibits 
the use in commerce of “unfair methods of competition” and “unfair 
or deceptive acts or practices.” The amendments enacted by the 
Wheeler-Lea Act of 1938 (15 U.S.C. § 52) also were designed to safe- 
guard the consuming public by preventing the dissemination of false 
or deceptive advertisements of food, drugs, cosmetics, and therapeutic 
devices. A false advertisement was defined as an unfair or deceptive 
act or practice within the meaning of section 5 of the Federal Trade 
Commission Act of 1914. 

The act gives the Commission broad power to investigate, to issue 
complaints : against those it believes have been or are using any unlaw- 
ful method, acts or practices in commerce, to hear such cases pursuant 
to its formal hearing procedures, and to make determinations as to 
the legality of the practice charged in the complaint. If the Com- 
mission finds that the practices in question violate the act, it is em- 
powered to issue a cease and desist order which becomes final at the 
end of sixty days in the event no appeal is taken to a United States 
Court of Appeals, which is authorized to review the proceeding and 
to affirm, enforce, modify, or set aside the Commission’s order. Civil 
penalties are provided for the violation of any final cease and desist 
order. 15 U.S.C.45,46. These sanctions are preventative rather than 
punitive. However, the Wheeler-Lea Act Amendments also provide 
for criminal penalties for false advertising if the advertising is in- 
tended to defraud or mislead. 

The Commission ordinarily proceeds against the advertiser rather 
than the station or the network. However, it may proceed directly 
against a broadcast licensee or network engaged in the dissemination 
of false adv ertising of foods, drugs, devices or cosmetics (15 U.S.C. 
§ 52-55). False advertising would appear to include pictorial de- 
ception—visual demonstrations as part of the TV commercial which 
falsely purport to be a true and accurate representation of the tant 
pore as well as verbal misrepresentations (16 U.S.C. § 55 
(a) (1)). 

In addition to formal administrative proceedings leading to man- 
datory cease and desist orders against offenders, the Commission has 
develapied a trade conference practice procedure for the purpose of 
obtaining voluntary compliance on an industry-wide basis with the 
trade practice rules developed as a result of the conference. This 
practice is highlighted in the Commission’s Annual Report for 1958: 


A significant development was the Commission’s decision 
to give greater emphasis to encouraging voluntary com- 
pliance with the laws it administers. In essence, the new 
emphasis calls for conspicuously identifying a particular 
area of false and misleading advertising and then setting 
forth, for the guidance of all concerned, exactly what the 
law’s requirements are. 

* * * The guides augment the existing voluntary com- 
pliance program whereby trade practice rules reflecting the 


On October 30, 1959. the Commission issued a formal complaint against Libby- 
Owens-Ford Glass Co. and General Motors charging respondents with falsely representing 
that a TV commercin! demonstration was an accurste visnal depiction of the disparity 
between their automobile safety plate glass and that used by their competitors. The 
compleint alleged that pictures that were supposedly taken through plate glass were 
actually taken through open windows (Docket 7643). 
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law’s requirements are promulgated for a particular indus- 
try. The trade practice rules provide guidance for an in- 
dustry at all points covered by the FTC’s laws, whereas the 
guides are directed at particular sore spots. (pp. 1-2) 


As of June 1957, trade practice rules were in effect for 161 dif- 
ferent industries (Small Business Administration Bulletin No. 24, 
June 1957). Under existing trade practice rules, the Federal Trade 
Commission bars commercial bribery and push money as unfair trade 
practices. “Commercial bribery” may be defined roughly as giving 
money or anything of value surreptitiously to employees to influence 
their employers to deal or to refrain from dealing with the donor’s 
products or those of his competitors. In “push money,” the em- 
ployee is paid to push the sale of a particular product without the 
knowledge and consent of his employer.’ Obviously then, payola 
is an unfair trade practice. 

Trade practice conference proceedings for an industry may be 
instituted by the Commission on its own initiative or at the request 
of an interested person or group. The rules (15 U.S.C.A. 2, Sub- 
part C) would appear to permit partic ipation by other interested 
government agencies. An official of the Commission, usually one of 
the commissioners, presides. As stated by Paul M. Cameron, Chief, 
Trade Practice Conferences Division, FTC, in a speech on the trade 
practice rules for the cosmetic and toilet preparations industry, dated 
September 20, 1956 : 


* * * The problems of the industry are thoroughly 
thrashed out and a set of proposed rules is recommended to 
the Commission by the industry members in attendance at 
the conference. The Commission takes these recommenda- 
tions under advisement and releases proposed rules and sched- 
ules a public hearing thereon, at which not only members of 
the industry, but also consumers and other interested par- 
ties may present their views. After this public hearing 
and after careful consideration has been given to all views 
and available information, the Commission approves and pro- 
mulgates rules, sending each member of the industry a copy 
thereof. 

Under the trade practice conference plan, problems are 
worked out and resolved cooperatively in contrast to the com- 
pulsory method of dealing with individual concerns in ad- 
versary proceedings. At trade practice conferences the 
concern is sole ly with regard to trade practices or methods 
and not with individual offenders. An industry is regarded 
as occupying a position comparable to that of “friend of 
the court” and not that of the accused. Through the pro- 

ceedings, industry obtains substantial guidance as to the law- 
fulness and unlawfulness of their activities which is not 
available from the general language of the statutes. Prob- 
lems are worked out in a friendly atmosphere and the best 
thoughts of all concerned are pooled without reservation. 


12 See Trade Practice Rules for the Jewelry Industry, promulgated June 28, 1957, 
Rule 13-18. 
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The proceedings are designed to bring out all facets of prob- 
lems and to assure consideration of the views and suggestions 
of all concerned as to the proper solution—an objective not 
always possible in the litigation method where the issues may 
be confined to narrow limits and the contention of the re- 
spondent is tailored to his own particular method or products. 

The procedure affords the opportunity to industries to 
wipe the slate clean at a given date—to turn over a new leaf 


and make a fresh start on the same fair basis of competition 
x * * 











Accordingly, the FTC has broad authority to take action with re- 
spect to false and misleading advertising and to give guidance to 
industries which wish to improve advertising practices through 
trade practice conferences. While such conferences usually relate to 
a specific producing industry, e.g., tires, there appears to be no legal 
reason why it should not relate to a means of advertising, such as 
broadcasting. 

The Commission also has authority to undertake an industrywide 
investigation of the extent to which false advertising and unfair or 
deceptive practices are used on television and radio to promote sales. 
Such an investigation could include not only a study of the text of 
TV commercials, but also an examination of the authenticity of visual 
portrayals and the extent to which test demonstrations are rigged 
through the use of pictorial deception or otherwise. It would pro- 
vide the basic information required to aid the FTC in its evaluation 
of industry proposals and in its determination as to which of these 
proposals should be incorporated in any advertising guide or rules 
adopted pursuant to a trade conference. The investigation would 
also lay the basis for any formal cease and desist proceeding against 
particularly flagrant deceptions which the FTC might initiate for 
purposes of clarify’ ing its jurisdiction over merchandising schemes 
on TV which employ fraud and deception. 

8. Recommendations.—The disclosures relating to the quiz shows 
and payola make it clear that some reform is necessary. The actions 
which the broadcasting industry has itself taken are commendable, 
and no doubt it will continue to be alert to further possibilities of im- 
provement. However, an affirmative statutory duty to protect the 
public interest relating to broadcasting and advertising is placed upon 
federal regulatory agencies. That duty cannot be transferred to 
the industry or exercised on the theory that industry self-regulation 
is by itself adequate. Rather, the vigorous and intelligent exercise of 
statutory functions would seem to afford the strongest incentive to- 
ward industry self-regulation. 


Any rec ommendations for action to correct the abuses in the broad- 
sasting industry which have been disclosed should be formulated in 
the light of the basic factors which operate in the field. Broadcast 
licensees have had conferred upon them a highly valuable privilege. 
In return, each such licensee is expected to operate as a “ ‘trustee’ for 
the public”. While advertising revenue must continue to serve as 



































43 The Chairman testified in part: 
“We very often move on our own motion. Usually toward an industrywide investiga- 
tion where we get a flood of complaints that indicates that a situation is rife in an industry 
and then on our own motion we will schedule an industry-wide investigation.” (Tr. 44) 
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the economic base for the industry, it should not be permitted to over- 
whelm it. As long ago as 1922 Herbert Hoover, then Secretary of 
Commerce, stated with respect to radio: 


It is inconceivable that we should allow so great a possi- 
bility for service, for news, for entertainment, for education, 
and for vital commercial purposes to be drowned in adver- 
tising chatter.* 


The current disclosures have shown that at least at times the pres- 
sures of commercialization operate not only to produce “advertising 
chatter,” but also to debase program content itself, with demoral- 
izing consequences. Obviously, any broadcast licensee who permits 
demor alizing and deceptive material to be transmitted over his facili- 
ties, whether originated by him, by a network or by some other source, 
is not fulfilling his obligations as a public trustee. It is clear that 
existing law is so framed as to give the government substantial means 
to combat the excesses of commercialization in broadcasting. Those 
means do not appear to have been used as effectively as they can be. 

It is believed that, without approaching problems of censorship, 
constitutional questions of freedom of speech or of the press, or prob- 
lems relating to the quality or taste of programs, the Federal Com- 
munications Commission has a substantial arsenal of weapons to 
combat deception and corruption in the broadcasting industry. It 
is recommended that it give consideration to taking the following 
action : 

(1) Adopt a set of regulations which would require some guar- 
antees of honesty with respect to matter that is broadcast. For ex- 
ample, it should not be difficult for the FCC to frame a regulation 
requiring that a licensee take reasonable steps to satisfy himself that 
any contest which he broadcasts as an honest test of skill or know ledge 
is produced under circumstances which would tend to guarantee 
that it is in fact such a program. In the event that contestants are 
given assistance, the regulation might require these facts to be an- 
nounced. While such a regulation | would probably not prevent all 
“rigging,” it would focus the licensees’ attention upon their responsi- 
bilities. 

A regulation of the type here suggested would not differ substan- 
tially from a presently existing regula ation requiring it to be disclosed 
that a program is mechanic ally reproduced where the time element 
is of importance. 47 C.F.R. 3.653. In addition, such a regulation 
would probably make it possible to bring to bear the Commission’s 
cease and desist powers under section 312(b) of the act. This pro- 
vision authorizes the issuance of such an order against any person 
who has “failed to observe any rule or regulation of the Commis- 
sion.” The cease and desist procedure would be far more effective 
than the institution of revocation proceedings or waiting until the 
licensee applies for renewal and then considering the matter as part 
of his overall performance. 

It is significant that the organization of the broadcasting business 
is such that the individual station licensee was not, as a practical 
matter, in a position to control or even to know about the rigging of 


% Minutes of open meeting of Department of Commerce Conference on Radio Telephony 
(Washington, D.C., February 27, 28, 1922) pp. 2-3. 
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the quiz shows. However, the heads of the networks concerned and 
some of their principal aides testified at the hearings that they were 
also completely surprised by the disclosures, The fact that the quiz 
shows were produced by independent packagers provides the networks 
with neither a practical excuse—the networks could nevertheless have 
seen to it that necessary precautions to maintain honesty were taken— 
nor a legal one. The networks involved are themselves broadcast 
licensees and are obligated to operate their broadcast facilities in the 
public interest. The quiz shows were disseminated to affiliated sta- 
tions which operate subject to the same obligation. That obligation 
may not be delegated or transferred. 

The affiliated stations have now been put on notice that the fact 
that they broadcast a network program is not by itself a guarantee 
that that portion of their operations is in the public interest. A regu- 
lation of the type here recommended would emphasize the individual 
licensee’s responsibility. 

In order to implement the regulations suggested above, the Com- 
mission might also adopt a regulation requiring each licensee to re- 
quire a warranty that a contest program is what it purports to be, 
where such a program is obtained from an outside source such as a 
network. As station operators, the networks are themselves licensees, 
and they could be required to obtain such warranties when they obtain 
programs from independent producers. The regulation might also 
contain a requirement for a liquidated damages provision in the 
warranty. 

(2) Amend the existing regulations concerning announcement of 
sponsored programs (47 C.F.R. 3.119, 3.289, 3.654) so as to cover 
payola. Section 317 of the Communications Act and the above-cited 
Commission regulations require sponsorship announcements only 
where the valuable consideration for the material broadcast has been 
received by the station. The listening public should be similarly in- 
formed where the broadcast material has been “sponsored” through 
payments to the employees of the station, for the congressional concern 
was not with who receives the payment but rather that “[a]ll matter 
broadcast for hire shall be announced as paid material” (S. Rept. No. 
772, 69th Cong., Ist Sess., p. 4). 

The Commission would appear to have ample authority, under its 
general rulemaking powers, to adopt regulations which would require 
licensees to take affirmative steps to prevent the broadcast of matter 
as the result of payola received by their employees. Such regulations 
could, for example, provide that each licensee shall take appropriate 
steps to require his employees to advise him of payments or promises 
made in return for broadcasting matter, shall make an appropriate 
sponsorship announcement when advised of any such payment or 
promise, and shall inform the Commission of the steps he has taken 
to effectuate this program. 

(3) Adopt regulations to cover situations in which a station licensee 
or an employee of a licensee engaged in the determination of matter 
which is broadcast, owns an interest in an enterprise which will sub- 
stantially benefit if the licensee, without appropriate announcements 
of commercial sponsorship, plays a record made by the enterprise or 
displays or discusses any other of its products over the air. In such 
situations direct payment to the licensee or the employee is not neces- 
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sary since he will benefit indirectly by any broadcast publicity given 
the product. This situation may not necessarily always be improper 
or inconsistent with the public interest. In this area it is felt that 
what is needed is full disclosure so that the propriety of these matters 
can be explored in the light of known facts and conditions. Pursuant 
to its general rulemaking authority, the Commission could issue regu- 
lations requiring the periodic filing of reports by each station and “by 
employees engaged in the determination of matter which is broadcast 
listing any financial interest owned in a business enterprise the sale of 
the products of which is likely to be enhanced or has been enhanced by 
material broadcast over the station. The regulations could also re- 
quire that there be filed with each report a statement disclosing the 
financial returns accruing from any such business enterprise. This 
statement could then form the basis of any investigation or action the 
agency might deem appropriate. 

“Such reporting requirements are consistent with financial report- 
ing requirements imposed in the public interest by such statutes as the 
securities and exchange acts, the recent Labor-Management Reporting 
and Disclosure Act of 1959 (Public Law 86-257), and the Defense 
Production Act. Thus, the Secur — Act of 1933 (15 U.S.C. § T7aa) 
requires a registration statement to be accompanied by a schedule 
showing the amount of securities of the issuer held by its directors, 
chief executive, and financial and accounting officers, ‘and the remu- 
neration paid by the issuer to its directors and its officers and other 
persons, naming them whenever the remuneration exceeds $25,000 per 
annum. Similar requirements are imposed by the Securities Ex- 
change Act of 1934 (15 U.S.C. § 781) with respect to the registration 
of a security on a national securities exchange. The Labor-Manage- 
ment Reporting and Disclosure Act of 1959 (Public Law 86-257, 
§ 202) requires each officer and employee of any I: bor organization to 
file with the Secretary of Labor reports listing all financial interests 
owned by himself, his spouse, or minor child in any employer whose 
employees are represented by the labor organization, and any income 
derived from such an employer exc : pt asa bona fide e mployee. The 
Defense Production Act (50 U.S.C. App. § 2160) requires persons 
employed by the Government > eit compensation who obtain ex- 
emptions from the conflict of interest statutes to file for publication in 
the Federal Register a statement of ownership of stocks, bonds, o1 
other financial interests, and at the end of each succeeding six-months’ 
period, a statement showing any changes in such interests. 

(4) Adopt a program of more intensive scrutiny of licensees’ past 
performances in connection with renewals. It might be appropriate 
for the Commission to adopt a system similar to that followed by the 
Internal Revenue Service which chooses a certain number of returns 
at random for a spot check in depth. The Commission might follow 
the same course by requiring narrative and detailed accounts of past 
operations, and, in addition to acting on specific complaints, choose a 
certain number of renewal applic ations or all the licensees in a particu- 
lar community for close examination, requiring more detailed infor- 
mation where nec essary, and setting question: able cases for heari ing. 
The procedure would include consideration of advertising practices, 
material which has been advertised, and action taken on “compl: iints 
by the Federal Trade Commission. The procedure should emphasize 
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a comparison of the licensee’s actual performance with the promises 
he made as to his programs and operations when his license was 
originally granted or last renewed. The licensees would thus be put 
on notice that from time to time they might have to give a detailed 
accounting as to their operation in the public interest. 

The Federal Trade Commission is not interested in broadcasting 
as such. Its concern is with unfair or deceptive trade practices and 
unfair methods of competition wherever they appear. However, to 
the extent that broadcasting is used for such purposes there is much 
itcando. This is demonstrated by the action it has already taken with 
respect to increased monitoring, deceptive advertising and payola. 
In addition, it is recommended that it give consideration to taking 
the following action: 

(1) In cases involving false or deceptive advertising or deceptive 
photography the FTC ordinarily proceeds against the advertiser, 
rather than the broadcaster. It might consider also proceeding against 
the broadcaster in appropriate cases involving the false adv ertising 
of foods, drugs, devices or cosmetics. 

(2) Institute an industrywide investigation of television and radio 
advertising to determine the extent to which false, unfair or deceptive 
practices are used to stimulate the sale of products—whether in the 
form of commercials, deceptive photography, false demonstrations or 
otherwise. Such an investigation could include not only a study of 
the text of commercials, but also an examination of the authenticity 
of visual portrayals and the extent to which test demonstrations are 
rigged. 

(3) Call a trade practice conference for the purpose of drafting a 
broadcasting advertising guide. This procedure would make available 
the widest industry participation and would provide opportunity for 
full expression of the industry point of view. At the same time, it 
could afford those involved in such advertising an opportunity to 
abandon the practices proscribed by the guide simultaneously, without 
the competitive inequities resulting from government enforcement on 
an ad hoc basis or from self- regul: ation by the industry without the 
sanctions required to make such regulation meaningful. By keeping 
the rules revised and current, there would be created a tec hnique for 
continued cooperation between the industry and the government. 

It should be emphasized that the foregoing suggestions do not ex- 
haust the possibilities of regulatory action under existing law. The 
expertise of the agencies concerned should suggest other and possibly 
more effective action. 

As the foregoing recommendations indicate, it is believed that the 
Federal Communcations Commission has adequate authority under 
existing law to take effective action against the deceptive practices 
recently disclosed. It is believed, however, that it could be assisted 
in carrying out its functions by certain additional legislation. Two 
types of such legislation are here recommended. 

First, under existing law, the Federal Communications Commis- 
sion has only one sanction expressly set forth in the statute which 
it may impose upon a broadcaster who does not operate in the public 
interest. It may put him off the air permanently by revoking his 
license or failing to renew it. This “death sentence” is an extremely 
drastic sanction which would impose substantial hardships upon the 
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broadcaster and, in some cases, his listeners. Its drastic nature may 
well explain it sparse use in the past. Legislation should be enacted 
which would expressly give the Commission authority also to impose 
milder sanctions for ‘actions violating the act or regulations issued 
pursuant to it. These could be, for ex: imple, suspension or, con- 
ditional renewal. 

Second, sections 317 and 501 of the Communications Act make it 
a criminal offense for a broadcasting station to broadcast any matter 
as a result of a promise or payment of money or other valuable con- 
sideration to the station unless an appropri iate sponsorship announce- 
ment is made. This applies only with respect to promises or pay- 
ments to the station. It does not apply to promises or payments to 
employees of the station. Therefore the prohibition would appar- 
ently not reach the payola case in which an employee, rather than 
the station itself, is involved. Legislation should be enacted 
which would also make it a criminal offense for employees of sta- 
tions to accept payola for material which is broadcast without making 
arrangements with the broadcaster for an appropriate sponsor ship 
announcement. 

As has been indicated above, it is believed that the regulatory 
agencies concerned have adequate authority under existing law to 
deal with the abuses which have been disclosed. This would certainly 
be so if the industry provides the cooperation it appears to be promis- 
ing. The position of the agencies would be strengthened by enact- 
ment of the legislation recommended above. If still further legis- 
lation should prove necessary, it would be appropriate to consider 
at least two additional measures. 

First, as earlier explained, the networks, as such, are not regulated 
by the Federal Communications Commission. This is so even though 
the individual broadcasters rely upon the networks so heavily for 
matter broadcast, and the networks are ordinarily in a far better 
position than the individual licensee to select and control the presenta- 
tion of that matter. Legislation could be enacted which would place 
direct regulatory authority over the networks in the FCC. 

Sec ond, the Federal Trade Commission lacks authori ity to restrain 
the dissemination of false or deceptive advertisements, or to prevent 
the use of unfair or deceptive trade practices pending issuance of a 
final administ ‘ative order to cease and desist. Under existing law 
(15 U.S.C. 53), the Commission may seek a temporary injunction 
only in respect of false advertisements of food, drugs, devices, or 
cosmetics. It has no power to obtain an injunction ‘tempor arily 
restraining false advertising in any other area of the economy, or in 
respect of deceptive trade practices, where the damage to the con- 
suming public may be equally harmful. An unscrupulous adver- 
tiser may continue deceiving the public with impunity and with 
profit pending the final outcome of long and involved administrative 
proceedings and judicial review which is a matter of right. Ac- 
cordingly, consideration should be given to legislation which would 
extend the FTC's authority to institute temporary injunctive pro- 
ceedings, pending issuance of a cease and desist order, to all false and 
deceptive advertising and to - unfair and deceptive trade practices 
under section 5 of the Act (15 U.S.C. 45). 
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APPENDIX F 
HEARINGS HELD AND WITNESSES HEARD 


June 15-26, 1959. Major administrative process problems: 
Jume 15 and 16. Civil Aeronautics Board.—Witnesses heard : 


Brown, Francis W., Chief Examiner, Civil Aeronautics Board. 
wn, H. Templeton, United Air Lines ica ‘ 
Brown, H. T leton, United Air I , Chicago, Il 
Burt, William C., attorney, Washington, D.C. 
De Voursney, Andrew M., United Air Lines, Chicago, Ill. 
urfee, James R., Chairman, Civil Aeronautic ard. 
Durfee, James R., Cl , Civil A tics Board 
ar, Coates, attorne Jashington, D.C. 
Lear, Coates, att 7, Washington, D.C 
Mulligan, M. C., Director, bureau of Air Operations, Civil Aeronau- 
tics Board. 
irie, John C., Pan-American World Airways, New York, N.Y. 
Pirie, John C., Pan-A World A ys, New York, N.Y 
Stone, Franklin M., General Counsel, Civil Aeronautics Board. 
‘erner, James M., attorney, Washington, D.C. 
\ J M., attorney, Washington, D.C 
Westwood, Howard C., attorney, Washington, D.C. 


June 16 and 17. Federal Communications Commission.—W itnesses 
heard: 


Beelar, Donald C., attorney, Washington, D.C. 

Cowgill, Harold G., Chief, Broadcast Bureau, Federal Communica- 
tions Commission. 

Crosland, E. B., American Telephone & Telegraph Co., New York, 
N.Y. 

Cunningham, James D., Chief Hearing Examiner, Federal Communi- 
cations Commission. 

Doerfer, John C., Chairman, Federal Communications Commission. 

FitzGerald, John L., General Counsel, Federal Communications Com- 
mission. 

Fletcher, Frank U., attorney, Washington, D.C. 

Hancock, Parker D., attorney, Washington, D.C. 

Jaffe, Prof. Louis L., Harvard Law School. 

Koplovitz, William C., attorney, Washington, D.C. 

McGannon, Donald H., Westinghouse Broadcasting Corp., New York, 
N.Y. 

Quaal, Ward L., WGN-TY, Chicago, Il. 

Ream, Joseph H., Columbia Broadcasting System, Washington, D.C. 

Swezey, Robert D., WDSU, New Orleans, La. 

Walker, Ralph L., attorney, Washington, D.C. 

Werner, Robert L., RCA, New York, N.Y. 


June 18 and 19. Federal Power Commission.—Witnesses heard: 


Connor, Richard J., attorney, Washington, D.C. 

Cooper, C. William, Consolidated Natural Gas Co., New York, N.Y. 
Fournier, Leslie T., Panhandle Eastern Pipeline Co., New York, N.Y. 
(Jatchell, Willard W., General Counsel, Federal Power Commission. 
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Hall, Robert E. Lee, National Coal Association and Fuels Research 
Council, Washington, D.C. 

Kallina, Carl a Chief, Bureau of Rates and Gas Certificates, Federal 
Power Commission. 

Kuykendall, Jerome K., Chairman, Federal Power Commission. 

LeBoeuf, Randall J. Jr ., attorney, "New Yor mae. 

Mann, J. David, attorney, W ashington, D.C. 

Marsh, Edward B., Chief He aring E xaminer, Federal Power Com- 
mission. 

May, Robert E., attorney, Washington, D.C. 

McGrath, John A., National Coal Assoc ‘lation, Fuels Research Coun- 
cil, and United Mine Workers of America. 

Rather, C. P., Southern Natural Gas Co., Birmingham, Ala. 

Ross, Bradford, attorney, Washington, D.C. 


June 19. Interstate Commerce Commission.—W itnesses heard: 


Arpaia, Anthony F., Commissioner, Interstate Commerce Commis- 
sion. 

Coyle, Paul, Director, Bureau of Operating Rights, Interstate Com- 
merce Commission. 

Curry, R. Granville, attorney, Washington, D.C. 

Dixon, Arthur J., Southern Railw: ay Sy stem, Washington, D.C. 

Donelan, John F., attorney, Washington, D.C. 

Freas, Howard G., Commissioner, Interstate Commerce Commission. 

Ginnane, Robert W., General Counsel, Interstate Commerce Com- 
mission. 

Layne, A. Alvis, attorney, Washington, D.C. 

Locke, Gordon C., Committee for Oil Pipelines, Washington, D.C. 

Pinkney, James F., Ryder System, Inc., Miami, Fla. 

Prizer, John B., Pennsylvania Railroad Co., ’Philadelphia, Pa. 

Thomas, Starr, Santa Fe Railroad, Chicago, Ill. 

Todd, Clarence Davidson, attorney, W ashington, D.C. 

Tuggle, Kenneth H., chairman, Interstate Commerce Commission. 

Turney, John R., attorney, Washington, D.C. 


June 22. Securities and Exchange Commission.—W itnesses heard : 


Alper, Jerome M., attorney, Washington, D.C. 

Broderick, Vincent L., National Association of Investment Companies, 
New York, N.Y. 

Brownell , George A., attorney, New York, N.Y. 

Demmler, Ralph H., attorney, Pittsburgh, Pa. 

Farmer, James A., American Telephone & Telegraph Co., New York, 
N.Y. 

Gadsby, Edward N., Chairman, Securities and Exchange Commission. 

Gray, Edward C., New York Stock Exchange, New York, N.Y. 

Henkel, David S. , attorney, New York, N.Y. 

Hislop, \obert N., , hearing examiner, Securities and Exchange Com- 
mission. : 

McCormick, Edward T., American Stock Exchange, New York, N.Y. 

Meeker , Thomas G., General Counsel, Securities “and Exchange Com- 
mission. 

Meer, Julian M., attorney, Dallas, Tex. 

= , Dorsey, The One William Street Fund, Inc., New York, 
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Sheedy, H. James, attorney, Cleveland, Ohio. 

Welch, Joseph E., Wellington Fund, Inc., Philadelphia, Pa. 

Woodside, Byron D., Director, Division of Corporation Finance, 
Securities and Exchange Commission. 


June 26. Federal Trade Commission.—Witnesses heard : 


Babcock, Harry A., Executive Director, Federal Trade Commission. 

Dickey, Raymond R., attorney, Washington, D.C. 

Haycraft, Everett F., Director of Hearing Examiners, Federal Trade 
Commission. 

Kintner, Earl W., Chairman, Federal Trade Commission. 

MaclIver, Robert R., Pittsburgh Plate Glass Co., Pittsburgh, Pa. 

Rowe, Frederick M., attorney, Washington, D.C. 

Sheehy, Joseph E., Director, Bureau of Litigation, Federal Trade 
Commission. 

Shniderman, Harry L., attorney, Washington, D.C. 


June 23 and 24. General Roundup Discussion.—Witnesses heard : 
Adams, Joseph P., Association of Local Transport Airlines, Wash- 


ington, D.C. 

Beardsley, Peter T., American Trucking Associations, Washington, 
D.C. 

Beelar, Donald C., attorney, Washington, D.C. 

Bond, J. D., Federal Trial Examiners Conference, Washington, D.C. 

Boss, Harold P., Federal Trial Examiners Conference, Washington, 
D.C. 

Connor, Richard J., Federal Power Bar Association, Washington, 
D.C. 

Creyke, Geoffrey, Jr., District of Columbia Bar Association. 

Curry, E. Granville, Association of Interstate Commerce Commission 
Practitioners, Washington, D.C. 

Deale, Valentine B., attorney, Washington, D.C. 

Feldman, Justin, Association of the Bar of the City of New York. 

pe Louis P., Air Freight Forwarding Association, Washington, 
D.C. 

Hall, Robert E. Lee, National Coal Association and Fuels Research 
Council, Washington, D.C. 

Hammond, Harold F., Transportation Association of America, Wash- 
ington, D.C. 

Hansen, T. Vernon, Southern States Cooperatives, Baltimore, Md. 

Johnson, Stanfield, Association of American Railroads, Washington, 
D.C. 

Marks, Leonard H., Federal Communications Bar Association. 

May, Robert E., Federal Power Bar Association. 

Pfeiffer, Paul N., Federal Trial Examiners Conference, Washington, 
D.C. 

Sahm, Henry, Federal Trial Examiners Conference, Washington, 
D.C. 

Tipton, Stuart G., Air Transport Association, Washington, D.C. 

a F. Trowbridge, Federal Bar Association, Washington, 

Wasilewski, Vincent T., National Association of Broadcasters, Wash- 


ington, D.C. 








94 REGULATORY COMMISSIONS AND AGENCIES 


White, Marc, National Association of Securities Dealers, Washington, 
D.C. . 

Zwerdling, Joseph, Federal Trial Examiners Conference, Washing- 
ton, D.C. 
October 6-November 6, 1959. Television quiz show programs.— 
October 6. Witnesses heard : 


Herbert Stempel 
Dr. Nathan Brody 
Richard Janofsky 
James Snodgrass 


October 7. Witnesses heard: 
Alfred Davis 


Rose Leibbrand 
Richard Jackman 
Arthur Franklin 
Edward Kletter 
Thomas E. Ervin 
October 7. Executive testimony made public November 3, 1959. 
Witnesses heard: 
Albert Freedman 
Daniel Enright 
October 8. Witnesses heard: 
David Huschle 
Mrs. Antoinette Hillman 
Edward Hilgemeier 
Kirsten Falke 
Mrs. Irene Falke Kitzing 
Sy Fischer 
Eric Lieber 
October 8. Executive testimony made public November 3, 1959. 
Witnesses heard: 
Edward Jurist 
Sy Fischer 
Martin Dowd 
October 9. Witnesses heard: 


Richard A. R. Pinkham 
Howard Davis Felsher 
Thomas K. Fisher 
Daniel Enright 
October 9. Executive testimony made public November 3, 1959. 
Witnesses heard: 
Albert Freedman (resumed) 
Howard Davis Felsher 
October 10. Witness heard: 
Hon. John C. Doerfer, Chairman, Federal Communications Com- 
mission 
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October 12. Witness heard: 
Hon. Earl W. Kintner, Chairman, Federal Trade Commission 


October 12. Executive testimony made public November 3, 1959. 
Witness heard: 


Daniel Enright (resumed) 
November 2. Witnesses heard: 


Charles Van Doren 

Rev. Charles E, Jackson, Jr. 

Charles P. Howze, subcommittee attorney 
Arthur Cohn, Jr. 


November 3. Witnesses heard: 
Xavier Cugat 
John Ross 
Merton Koplin 
Steven Carlin 
November 3. Executive testimony made public November 3, 1959. 
Witness heard: 


John Ross 
November 4. Witnesses heard: 


Martin Revson 

Richard N. Goodwin, subcommittee special consultant 
James Webb 

Charles Revson 

Robert L. Foreman 

Kenneth Hoffer 

David Gottlieb 

Max Hess 


November 5. Witnesses heard: 


George J. Abrams 
Max Levine 
Robert Kintner, president, National Broadcasting Co., Ine. 


November 6. Witness heard: 


Frank Stanton, president, Columbia Broadcasting System, Inc. 
December 9. Securities and Exchange Commission and Federal 
Trade Commission matters. Executive testimony made public Decem- 
ber 9, 1959. Witnesses heard: 
Bernard Goldfine 
Mildred Paperman 
SUMMARY 
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